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It has always been a mooted question whether 
one who is given a life estate, and also a power 
of disposition, has or has not the power to dis- 
pose of the estate so granted, in fee. The weight 
of authority seems to favor the affirmative side 
of this question. Thus, in the recent case of 
Parks v. Robinson, 50 S. E. Rep. 649, it ap- 
peared that the testator died leaving a wid- 
ow and several children, and by his will be- 
queathed to his wife, ‘‘during her natural 
life and at her disposal,’’ all the rest, res- 
idue and remainder of his real and personal 
estate. The Supreme Court of North Caro- 
lina held that the wife’s power of disposal was 
not limited to her life estate, but that she was 
authorized to convey testator’s real estate in 
fee. 

In construing similar language in a will, the 
Supreme Court of Massachusetts, in Cummings 
v. Shaw, 108 Mass. 159, said: ‘This clause 
gives to the plaintiff either an estate in fee 
on the ground that power to convey an abso- 
lute estate is an attribute of ownership and 
carries with it a fee, or it gives an estate for 
life, with power to convey an absolute estate ; 
and upon either construction the plaintiff is 
able to convey to the defendant a fee simple, 
and thus perform his contract. If a question 
had arisen as to the validity of a devise over, 
it might be important to determine whether 
the plaintiff took an estate for life or in fee, 
but it cannot be so in this case.’’ In that case 
the language was: ‘‘I give and bequeath * * * 
for and during his natural life, with right to 
dispose of the same as he shall think proper.’’ 
The court held that the words ‘‘the right to 
dispose of the same”’ referred to the property 
itself, and not merely to the estate in it. In 
Troy v. Troy, 60 N. C. 623, the court, constru- 
ing language somewhat similar, said: ‘*This 
is a power appurtenant to her life estate ; and 
the estate which may be created by its exer- 
cise will take effect out of the life estate given 
to her, as wellas out of the remainder. A power 
of this description is construed more favora- 
bly than a naked power given to a stranger, 





or a power appendant, because, as its exercise 
will be in derogation of the estate of the per- 
son to whom it is given, it is less apt to be re- 
sorted to injudiciously than one given to a 
stranger, or one which does not affect the es- 
tate of the person to whom it is given.’’ In 
Wright v. Westbrook, 121 N. C. 156, 288. E. 
Rep. 299, this court held that where property 
was given to one during her natural life, ‘‘with 
full power to dispose of the same’’ with the 
permission of her husband, a deed executed 
by husband and wife conveyed a good and in- 
defeasible title. In White v. White, 21 Vt. 
250, the estate was given to the wife ‘‘to have 
at her disposal during her natural life or so 
long as she remains my widow.’’ This was con- 
strued to give her the power to dispose of the 
fee during her widowhood. In Underwood v. 
Cave, 75 S. W. Rep. 455, the Supreme Court 
of Missouri construed a devise to one abso- 
lutely during her natural life, to use and en- 
joy as she may see proper, as a life estate 
coupled with it the power of disposal in fee. 
The defendant in this case, however, relied 
very strongly on the leading vase of Smith v. 
Bell, 6 Pet. 68, 8 L. Ed. 322. In that case 
an estate was given for life, with a power of 
disposition and a remainder over. The su- 
preme court held that the power of disposal 
was restricted to the life estate. In Gifford 
v. Choate, 100 Mass. 340, Hoar, J., noticing 
Smith v. Bell, says: ‘‘The authority of Smith 
v. Bell is somewhat impaired by the circum- 
stances that no couhsel were heard on behalf 
of the party against whom it was made, and 
the attention of the court does not seem to 
have been drawn to the authorities in favor 
of the opposite conclusion. But the decision 
is made to rest upon the fact that the remain- 
der was the only substantial provision made 
by the will for the testator’s only child, and 
there were no words directly extending the 
wife’s interest beyond her life.’’ Smith v. Bell 
has been followed by the Supreme Court of the 
United States in Brant v. Coal Co., 93 U.S. 
326, 23 L. Ed. 927; Giles v. Little, 104 U.S. 
291, 26 L. Ed. 745. 

The court, in the principal case, in criticis- 
ing the doctrine laid down by the federal su- 
preme court, says: ‘*We are of opinion that the 
more reasonable view, certainly where there 
is no limitation over, is found in the decisions 
of this and other courts which we have cited. 
Read in the light of the condition of the tes- 
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tator’s family, he having five minor children, 
we think it clear that his purpose was to give 
to his wife an estate for life, with a power to 
dispose of the property in fee in such manner 
as she should deem best for the rearing, edu- 
cation and settlement of her children. To re- 
strict the power of disposal of her life estate 
would be to nullify its effect. She had such 
power incident to her life estate. To confine 
the power of disposal to such life estate would 
do violence to the rule of construction that 
every word used by the testator should be given 
force.’”’ 


NOTES OF IMPORTANT DECISIONS. 
_ PLEADING—JOINDER OF CAUSES OF ACTION 
ARISING OUT OF THE SAME TRANSACTION.—A 
very important discussion occurred recently 
among the members of the supreme court of 
North Carolina in the case of Fisher y. Trust 
Company, 508. E. Rep. 659. over the question 
whether an action against one who perpetrated a 
fraud and others who received the property 
of which plaintiff was deprived by the fraud is 
reversible for misjoinder of parties and causes of 
action. 

In that case it appeared that the North Caro- 
lina Code, § 126. provided that plaintiff might 
unite inthe same complaint several causes of 
action, whether legal or equitable, or both, when 
they aliarise out ofthe same transaction, and 
are connected with the same subject of action. 
The court held that a complaint alleging that 
plaintiff's intestate. who was nota practical busi- 
ness man, was deceived throngh a course of 
years by systematic fraud of one of the individual 
defendants, the numerous steps taken by such de- 
fendant to defraud the intestate being alleged in 
the complaint, and the fraudulent connection 
with him of all those who allowed him to involve 
them in the schem:s being stated, and the per- 
sons so participating being all made par ies, and 
they being asked tosurrender so much of the 
property ax they received, either for their own 
benefit or for that of the defendant who con- 
ceived the scheme, was not demurrable for mis- 
joinder of parties and causes of action. 

In support of its argument, the court alluded 
to the case of Hamlin v. Tucker, 72 N. Car. 502. 
where the court held that the plainiff could 
maintain an action for (1) the harboring and 
maintaining of his wife; (2) the conversion of cer- 
tain personal porperty to which he was entitled 
jure mariti; (3) inducing his wife, while har- 
bored and maintained, to execute to the defend- 
ant a deed for land, under which he had received 
the ren's; (4) for converting to the defendant's 
own use certain mules, farming utensils, ete., 
set out in the marriage settlement executed by 
he plaintiff and his wife. The court held, Pear- 





son, C. J., delivering the opinion: ‘‘In our, 
opinion the plaintiff may unite in the same com- 
plaint several causes of action, whether they be 
such as may have heretofore been denominated 
legal or equitable, or both, when they all arise 
out of the same transaction, or transactions con- 
nected with the same subject of action; the pur- 
pose being to extend the right of the plaintiff to 
join actions not merely by including equitable as 
well as legal causes of action, but to make the 
ground broad enough to cover all causes of action 
which a plaintiff may have against a defendant | 
arising out of the same subject of action, so that | 
the court may not be forced ‘to take two bites at | 
a cherry,’ but may dispose of the whole subject 
of controversy and its incidents and corollaries in, 
one action. Should the action become so com- 
plicated and confused as_ to embarrass the court 
in its investigation, the remedy furnished is that 
the court may ex mero mortu refuse to pass upon 
matter not germane tothe principal subject of 
action.” ‘ 
The same principles apply in cases where 
there are more than one defendant, as will be 
seen from the authorities which follow; and in 
discussing the question as to whether there is a 
misjoinder of parties the cases cited below are 
also authorities against the proposition that there 
is a misjoinder of causes of action, as will be seen 
from the quotations. In Gaines v. Chew, 2 How. 
619,11 L. Ed. 402,a bill was filed against the 
executors of an estate and all those who pur- 
chased from them, and the court held that the de- 
murrer for multifariousness should be overruled. 
Mr. Justice McLean. in delivering the opinion of 
the court, said: ‘*The complainants have made 
defendants the executors named in the will of 
1811, and all who have come to the possession of 
property, real and personal, by purchase or 
otherwise. which belonged to Daniel Clark at the 
time of his death. That a bill which is multi- 
farious may be demurred to for that cause isa 
general principle, but what shall constitute mul- 
tifariousness is a matter about which, there isa 
grat diversity of opinion. In general terms, a 
bill is said to be multifarious which seeks to en- 
force against different individuals demands 
which are wholly disconnected. In illustration 
of this, it is said if an estate be sold in lots to 
different persons the purchasers could not join in 
exhibiting one bill against the vendor for a spe- 
cifie performance.”’ After citing authorities. and 
quoting from them, the court proceeds: ‘The 
bill prays that the defendants, Relf and 
Chew, may be decreed to account for moneys, 
ete., which came into their hands as execut- 
ors under the will of 1811, and that the other 
defendants who purchased from them real and 
personal property mmy be compelled to surrender 
the same, and account, ete., on the ground that 
they had notice of the fraud of the executors.” 


Further on, the court, in speaking of the 
defendants, says: ‘They have a common 
source of title but no common interest in 
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their purchases. And the question arises, on 
this state of facts, whether there is misjoinder or 
inultifariousness in the bill which makes the de- 
fendants parties."’ Further on the court says: 
-'There can be no doubt that a bill might have 
been filed against each of the defendants, but the 
question is whether they may not all be included 
in the same bill.”’ ‘The facts of the purchase, 
including notice, may be peculiar to each defend- 
ant; but these may be ascertained without incon- 
venience or expense to the codefendants. In 
every fact which goes to impair or establish the 
authority of the executors all the defendants are 
alike interested. In its present form the bill 
avoids multiplicity of suits, without subjecting 
the defendants to inconvenience or unreasonable 
expense.”> The court holds that there is nota 
misjoinder of causes of action, as the defendants 
claim undera common source—under the will 
referred to. ‘The court held that one defendant’s 
claim und: ra different source was not properly 
joined, and ordered an amendment of the bill in 
that respect, In Oliver et al. y. Piatt, 3 How. 333, 
li L. Ed. 622, Mr. Justice Story. delivering the 
opinion of the court, used this language: **Weare 
of the opinion that the bill is in no just sense mul- 
tifarious. Itis true that it embraces the claims 
of bo h the companies; but their interests are so 
mixed up in all these transactions that entire 
justice could scarcely be done, at least conveni- 
ently dones without a union of the proprietors of 
both companies; and if they had not been joined 
the bill would have been open to the opposite 
objection that all the proper parties were not 
before the court, so as to enable it to make a final 
and conclusive decree touching all their interests, 
several as well as joint.” 

The two judg2s who dissented 
* themselves very forcibly in an opinion by 
Connor, J., who said in part: ‘I cannot con- 
eur with the opinion of the court, not because 
I think if is ursupported by authority, but be- 
cause [ think the weight of authority and the 
‘reason of the thing’ the other way, and that 
it is productive of confusion and probable injus- 
tice. A few general elementary propositions ap- 
pear to be practically agreed upon. ‘A claim 
against two or more defendants cannot be prop- 
erly united in the same bill with a separate claim 
against one only.” Beach, Mod. Eq. Pr., § 421. 
Causes of action which may be joined must affect 
all parties tothe action. Therefore, when a com- 
plete deterinination to a cause of action, joined 
with others, requires parties not necessary to the 
other causes of action, held to be demurrable. 
‘The defendants in each statement must be the 
same—that is, the parties must be «ffeeted by 
each cause of action—and it is a misjginder (in 
equity pleading it is called **multifariousness”’) to 
charge certain persons as respeets one cause of 
action, and in another statement bring in another 
party, or show another party is interested, or that 
some of the necessary parties in the former state- 
ment are not interested.’ Bliss, Code Pleading, 


expressed 





123. If these propositions are correct, I am un- 
able to see any ‘legal affinity’ between the cause 
of action alleged against the Southern Loan & 
Trust Company and Wharton based upon alleged 
dealings with the plaintiff's intestate resulting in 
the conveyance to a trustce fur the trugt company 
which it is sought to cancel, and the cause of 
action against Wharton alone for alleged mis- 
conduct in the sale of the Benbow Hotel, in which, 
so far as [ am able to perceive, the trust company 
has, and can by no possibility have, the most re- 
mote interest.”’ 

In distinguishing the anthorities cited by 
the majority of the court, Connor, J., says: 
‘*While it would not be profitable to undertake 
to distinguish the many cases cited in the plaint- 
iff’s brief and relied upon by the court from the 
one before us, it may be noted that in Gaines v. 
Chew, 2 How. 619, 11 L. Ed. 402, the court held 
that in respect to one defendant there was a 
misjoinder. because she claimed under another 
source. Mr. Justice McLean says in respect to 
another objection: ‘In the rendition of this ac- 
count the other defendants have no interest, and 
such a matter. therefore, ought not to be con- 
nected with the general objects of the bill.’ In 
Benton vy. Collins, 118 N. Car. 196, 24 S. E. Rep. 
122, the primary right sought to be enforced 
against Collins was redress for personal injury. 


It was alleged that for the purpose of 
obstructing the enforcement of this right 
he had made a fraudulent conveyance to 


the other defendants of his property. 
The joinder of the two causes of action was prop- 
erly sustained. The question 1s thus stated by 
Smith, C. J.. in Bank v. Harris, 84 N. Car. 206: 
‘Why should a plaintiff be compelled to sue for 
and recoyer his debt, and then to bring anew 
action to enforce payment out of his debtor’s 
property in the very cour: that ordered the judg- 
ment?’ When the mind accepts the truth that 
in respect to the ultimate relief which the law 
gives to one sustaining a personal injury itis the 
same is thaf given for failure to pay a debt—a 
final process against the defendant’s property—it 
is clearly seen that there is no reason why ob- 
struction to such relief may not be removed by 
the same judicial procedure in the one case as in 
the other. The proposition is stated: ‘When 
several persons, although unconnected with each 
other, are nade defendants, a demurrer will not 
lie ifthey have a common interest centering in 
the point in issue inthe cause.” Heggie yv. Hill, 
95 N. Car. 303. This is equally applicable to the 
decision in Daniels y. Baxter, 120 N. Car. 14, 26 
S. E. Rep. 635; Hamlin vy. Tu¢ker, 72 N. Car. 502. 
It is said, however, that ‘if one connected story 
can be told of the whole, then the objection can- 
notapply.’ This phrase has been used by many 
eminent equity judges, and when kept within 
proper limitations is a happy one. Happy 
phrases and epigrams, like analogies, may some- 
times be overworked. In Bedsole v. Munroe, 40N. 
Car., 313,in which the expression is used by Kuf- 
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fin,C. J.,there was but one defendant. The chief 
justices expressly notes the difference in the prac- 
tice sustaining demurrers for multifariousness 
where cwo defendants are brought in and where 
only one is before the court. A man’s entire 
business career is, in a certain sense, one con- 
nected -tory. Each part isinterlinked with and 
ina measure dependent upon that which pre- 
cedes it. Certainly it is in no such sense that all 
persons with whonr he deals or has business re- 
lations are correlated for the purpose of being 
joined in one civil action in courts of justice. 
There must be some ‘legal affinity’ between 
persons and transactions to entitle him to bring 
them into court yoked together. A failure to ob- 
serve this elementary principle in the law of pro- 
cedure destroys that reasonable certainty and 
simplicity in the administration of justice which 
is so desirable, and produces confusion, uncer- 
tainty, and injustice. All reforms are en- 
dangered, and of.en defeated, by their advocates, 
who, in turning their backs upon the past, re- 
jecting its teachings based upon experience, 
plunge into unknown and untried fields, causing 
to come about the very evils which they vainly 
suppose they are avoiding. Any one at all con- 
versant with judicial proceeding+ knows that 
substantive rigbt~ and liabilities are indissolubly 
connected with remedial rights and liabilities.” 


TO WHAT EXTENT IS A MUNICIPAL 
CORPORATION ESTOPPED BY RECIT- 
ALS IN ITS BONDS FROM SETTING 
UP ILLEGALITY AS A DEFENSE 
THERETO. 

The law of municipal bonds has grown to 
be a separate branch of the substantive law, 
and has been so treated by some of our most 
distinguished legal writers. Though of prac- 
tically recent growth, no branch of the sub- 
ject is more important than that of estoppel 
by recitals. Like most modern ones, it is 
not without difficulties, yet the adjudi- 
cated cases have to a very great extent re- 
solved the subject into a well-defined sci- 
ence. 

The doctrine of estoppel is invoked upon 
considerations of good faith and public pol- 
icy, for the prevention of fraud and the pro- 
motion of justice between the parties con- 
cerned. It is equitable in its nature, and he 
who seeks the beneficent fruits of this great 
and salutary principle of our equity juris- 
prudence must himself be free from wrong or 
negligence and demonstrate clearly to the 
court the bona fides of his own position. 
There is no principle of our law more firmly 


| 
| 
| 
| 
| 
| 
| 
| 
| 











established than that all are required to use 
reasonable diligence in ascertaining the truth, 
and as to matters of law, we are all familiar 
with the oft quoted maxim: ‘‘/ynorantia legis 
neminem excusat.’’ 

But when we would invoke this principle to 
deny a municipal corporation the defense of 
illegality, to avoid liability on its illegally 
issued bonds, we have, on the other hand, a 
factor of great importance, and should pro- 
ceed judiciously to apply the doctrine in such 
eases. The constitution of such a corpora- 
tion, and the ends for which it is created, 
make it very different from the individual, or 
the ordinary private corporation created for 
to its 
distribution 


purposes of pecnniary profit mem- 
bers. I. is instituted for the 
and administration of governmental powers, 
bringing to those within its corporate limits 
sovereignty in those matters peculiarly local 
Unlike the individual, it is 
powers, 


in their nature. 
a creature of limited and derivative 
essentially public in its nature, being invested 

with only those rights and privileges which 

the legislature has deemed adequa'e to the 

purposes of its existence. Beyond the powers 

delegated to il expressly or by fair implica- 

tion, its acts are without authority, and 

therefore void. ‘Those dealing with such a 

creature are bound to know the extent of the 

powers that have been delegated to it and 

contract with it at their peril. The doctrine 

of ultra vires applies more strictly to the’ 
municipal than to the private corporation for 

the obvious reason of the difference between 

their ends and purposes. 

Like the private corporation, it may have 
the pov er to issue bonds, and other negotiable 
instruments, but its powers are more limited 
and construed more strictly. This being 
true, itisthe ordinary practice to recite in 
its bonds the power which has been conferred 
upon the issuing municipality to issue such 
bonds, setting forth the enabling act, the city 
ordinance, and the facts which show a com- 
pliance with conditions precedent to a right- 
ful exercise of the power thereby assumed. 
These recitals may appear wholly in the bond, 
or partly in the bond and partly in the ordi- 
nance, or wholly inthe ordinance. Their pur- 
pose is obvious. They inform the purchaser, 
at once. of the power of the corporation, 
afford him a statement of the facts leading to 
the issue, and assure him of the regularity of 
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all proceedings necessary to the validity of | conferred that a natural person and a private 


the bonds. Being set out expressly in the 
instrument itself, over the seal and signature 
of the authorized officer, or officers, they lead 
the purchaser to rely upon the truth of such 
recitals, as matter of equitable estoppel giv- 
ing tothe bonds a greater commercial value 
and facilitating their transfer as negotiable 
securities. The efficacy of these recitals to 
estop the municipality to set up matters of 
illegality invalidating such obligations de- 
pends upon the nature of the illegality sought 
to be shown. The illegality with which we 
shall have to do in this discussion, divides 
itself into two comprehensive branches: the 
first, that arising from the exercise of power 
not granted ; and the second, illegality grow- 
ing out of the irregular exercise of power 
otherwise granted. These will be discussed 
in their order. 

It is a well established rule of law, that a 
municipal corporation is not estopped, by re- 
citals in its bonds, to defend on the ground of 
illegality arising out of the exercise of power 
which the legislature has not granted. How- 
ever simple it may be in the abstract, the rule 
is not always easy to apply. The authority 
of a municipal corporation to issue bonds is 
usually expressly conferred, but such is not 
necessary to a proper exercise of the power, 
as the authority may exist by necessary im- 
plication. Generally it is held that when the 
municipality is given the right, or when there 
devolves upon it the duty of making some 
public improvement, or advancing the public 
interests, it has necessarily the right to bor- 
row money for such purposes, and by impli- 
sation, to make the lender secure by issuing 
to him its bonds for that amount. Under a 
statute conferring upon the common council 
ofa city the power, without restriction, to 
purchase real estate for the pu~pose of con- 
structing public buildings thereon, the Su- 
preme Court of Indiana has held that by im- 
plication, the council, acting for the city, 
had the power to purchase on credit, and to 
issue its negotiable bonds for the purchase 
money.' Some cases seem to make no dis- 
tinction between municipal and private cor- 
porations in this respect, construing the 
municipal charter soas to give tothe muniei- 


pality the same liberty in exercising powers 


1 City of Richmond vy. MeGirr, 68 Ind. 192. 





corporation have in the exercise of similar 
powers. Whether a municipal ecrporation 
has authority to issue bonds as security for a 
mere loin, has not, so far as we are able to 
find, been directly presented to the Supreme 
Court of the United States, but there are 
dicta in some of the comparatively recent 
eases which criticise it, and many of the text 
writers look upon this extensive power with 
disfavor.? 

The recital of power which appears upon 
the face of the bond raises a presumption of 
validity, but this presumption is by no means 
conclusive if the illegality consists in want of 
power. No court or writer has ever asserted 
that the municipality is estopped by recitals 
or otherwise to plead illegality consisting in 
want of power as a defense to an action on its 
bonds ; without this power its bonds are void, 
into whosoever hands they may come, and 
no action can be maintained thereon. 

All are charged with notice of the corporate 
power, and being affected with notice, it may 
be reasoned that a bond reciting the authority 
of the municipality to issue it, when the 
power to issue does not exist, cannot come 
into the hands of a bona fide holder, but always 
only into the hands of one charged with notice 
of the corporate power, thereby depriving the 
holder of the right to invoke the doctrine of 
estoppel against the municipality, as one of 
the fundamental principles of estoppel is lack- 
ing. 

The question of illegality relating to power 
frequently arises out of those provisions, so 
common to our American constitutions, that 
private property shall not be taken without 
just compensation and due process of law. 
There can be no estoppel when a bond has 
been given for a purpose private, and not 
governmental, in its nature. This constitu- 
tional guaranty must be given effect, and if 
the legislature has denominated a purpose 
governmental when it is really only a private 
one, it isthe duty of the courts, when the 
controversy is brought before them, to de- 
clare against the infringement of a constitu- 
tional right, and hold absolutely void bonds 
issued pursuant tosucha statute. Municipal 


2 The Mayor v. Ray, 19 Wall. 468; Town of Concord 
vy. Robinson, 121 U. S. 165; Dillon, Municipal Bonds, 
19. 
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indebtedness is paid by taxes, or in some’ 


cases by assessments, and by no principle of 
the law is one required to contribute gratui- 
tously tu some private enterprise. The legis- 
lature cannot confer the taxing power for the 
promotion of such an enterprise. The state 
itself has not the power to take private pro- 
perty for amerely private purpose, or fora 
public purpose without just compensation to 
the owner, and certainly the municipality, 
the creature, has not greater power than the 
creator. If a use is clearly public, adding to 
the efficiency of the governmental organi- 
zation in carrying on those concerns for the 
common good and the general welfare of its 
citizens, the legislature may determine the 
expediency of granting to the municipality 
the power to issue bonds for these purposes, 
but it cannot arbitrarily declare a purpose to 
be a public one.* 

Whether a purpose is a public or a private 
one, depends not upon arbitrary rules of law 
but upon considerations of publie policy, 
sound principles of political eenomy, and the 
The general trend 
of legislation and the course of decisions of 


usages of the government. 


the supreme judiciary are important factors 
in arriving at what should be denominated a 
publie purpose. at 
is but the expression of the great body of the 


The law, our law least, 


people, the voice of public opinion, and from 
these it derives its sanctity and its adapta- 


bility to human exigencies. ‘That which at 
the beginning of this twentieth century 
is called a public purpose, may have 


been denominated private at the beginning 
of the 


There must necessarily be legislative autho- 


nineteenth century, and ice versa. 


rity to issue bonds, which, as we have seen, 
If the 
upon which depends the validity of a 


may be express or implied. statute 


bond, 
unconstitutional 


is because attempting to 
authorize an issue of bonds for a private and 
not a public purpose, the bonds must fail, and 


no recital can be relied upon to estop the 


municipality to show the real nature of the 
enactment. ‘This is elementary and so far the 
But the 


statute confers the power to issue bonds for 


authorities are in harmony. when 


> 


a ‘*Municipal,’’ or a ‘Corporate’? purpose, 


and the municipality, by ordinance, authorizes 


> Allen v. Inhabitants of Jay, 60 Me, 124; Lowell v. 


Boston, 111 Mas-. 464. 








i 


an issue of bonds for a purpose, not public, 
but essentially private, a different rule applies. 
If it is within the power of the corporation to 
issue bonds for corporate purposes, and an 
ordinance, pursuant thereto, provides for 
an issue for an illegal purpose 
because of its private nature, and the 
bonds contain a recital that they are 
issued for purposes, under the 
statute, the recital not informing the pur- 
chaser of the real nature of the purpose, but 
rather assuring him oftheir legality and in- 
ducing him to make no inquiries for himself, 


of bonds 


municipal 


the bona fide purchaser will be protected and 
the municipality estopped to deny that the 
bonus are iilegal because issued for a private 
purpose. 4 

The doctrine of estoppel is not applicable 
to matters of law, but only to matters of fact. 
The corporation is not estopped to show the 
real nature of any purpose in the 
statute, but is estopped to show the nature 
of the purpose of the ordinance to be different 
from that recited. 
pality is given the power to decide what is pub- 
lic under the statute, and its own decision of 


recited 


In such eases, the munici- 


a matter within its jurisdiction is binding up- 
on it. The purchaser in such cases, however, 
must be innocently ignorant of the facts as 
they actually exist and rely solely upon the 
determination by the municipality itself. 
This is certainly carrying the doctrine to its 
greatest limit, but is supported by many of the 
late decisions on the subject.’ 

State 
hibitions upon the legislative power, or require 
with in 
that 


the legisiative journals shall show that the 


constitutions contain express pro- 


certain formalities to be complied 
order that a bill may become a law. as 
bill received the approval of a majority of all 
the members elect of each house of the gen- 
eral assembly. ‘These prohibitions or regu- 
lations may apply to laws relating to the issue 
to 


be com- 


of municipal bonds specially, or laws 


generally. In every case they must 
plied with, and an issue of bonds based upon 
an enabling act in which these formalities have 
been disregarded, is ‘absolutely void, anda 
recital that the bonds are issued by virtue of 
such statute will not estop the municipality 
from showing that these provisions have not 


4 Ottawa v. National Bank. 105 U. 8. 342. 
> Risley v. Village of Howell, 64 Fed. Rep. 458. 
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been complied with, thereby avoiding liability 
on the bonds. Municipal corporations have 
no inherent power to issue bonds, and when 
the statute from which they derive their power 
is void, the bonds so issued are necessarily 
void, the reci al, in such a case, not supply- 
ing the statute, and substituting power when 
it cannot, under the law. exist.°® 

Power to issue bonds for one purpose is 
not power to issue for all purposes, or for any 
other. This, like all delegated authority, 
must be strictly pursued, and an issue of 
bonds for a purpose other than the one speci- 
fically set out in the enabling act, is a rejec- 
tion of the power offered by the legislature, 
and an act done, under authority not granted ; 
the holder of such bonds, unless he brings 
them within the express enactment, will not 
be protected, notwithstanding a. recital that 
they were issued pursuant to such authority 
conferred by the legislature. Matters of law, 
the purchaser must himself decide. He 
cannot rely upon the issuing municipality to 
ascertain the law, and convert it into a law- 
making body whose recital becomes the law, 
in that particular transaction.? 

The second branch of this subject presents 
entirely different questions. It consists of 
illegality growing out of what are termed mere 
irregularities, not going to the power to issue, 
but only to the manner of exercising that 
power. The leadi»g case on this branch of 
the subject is that of Commissioners of Knox 
County v. Aspinwall,® decided by the Su- 
preme Court of the United States in 1858. 
It has since been many times before the judi- 
Notwithstanding able dissenting 
opinions and mueh adverse criticism, the 
principles there enunciated remain still the 
law. This was an action brought by a bona 
fide holder of coupons attached to bonds 
issued in payment of a subscription to a rail- 
road company by the county of Knox, in the 
state of Indiana. They contained a recital 
of the purpose for which they were issued, 


eial mind. 


and asserted a compliance with all the con- 
ditions of the enabling act. The defense 


was that notice of the election by which to 
determine whether the subscription and issue 
be made, was given not by the sheriff of the 


6 Town of S. Ottawa v. Perkins, 94 U. S. 260. 
7 Marsh v. Fulton, 10 Wall. 682. 
8 Commissioners v. Aspinwall, 21 How. 539. 





county, as required by the enabling act, but 
by the county commissioners by whom the 
bounds were issued. ‘The court held that the 
commissioners had the implied power to de- 
termine whether there had been a performance 
of precedent conditions, that as to bona fide 
holders such decision is final, and an inno- 
cent purchaser is not required to look beyond 
the recitals in bonds themselves. 

In this class of cases the purchaser is re- 
quired to know, as a matter of law, that the 
municipality is invested with power, under 
certain circumstances, or upon the happening 
of a certain contingency, to issue bonds; but 
as to the existence of those circumstances, or 
the happening of that contingency, the rule 
is otherwise. He is fully protected if he re- 
lies upon a recital which shows a compliance 
with conditions precedent to the righ'ful ex- 
ercise af the power conferred; he need not 
look beyond this as it is a record of the de- 
termination of an officer or officers, invested 
with judicial power, in a sense, to determine 
whether such a contingency has arisen or 
such facts exist, and the issuing municipality 
will be estopped to show the contrary. If 
the officers whoissue the bonds are a properly 
constituted tribunal to determine whether 
precedent conditions have been fulfilled, it is 
but a new application of the familiar rule, that 
the decision of an inferior tribunal, having 
jurisdiction of the subject matter, is not 
subject to collateral attuck. 

The necessities of the case require that the 
decision should be made before the issue of 
the bonds and the rights of innocent third 
parties have become involved; the stability 
and security of the bond and commercial 
markets require it. These bonds are usually 
sold in a foreign market under circumstances 
that make it nearly or quite impossible for 
the purchaser to know all about the facts con- 
cerning their issue. Tie issuing municipality 
has assumed to determine this and so to in- 
form the purchaser by a recital of these facts, 
inducing him to forbear investigation, and 
rely upon the statement therein contained. 
This, it will be seen, is clearly a case of es- 
toppel as between individuals, and is equally 
applicable to the municipality which is, and 
should be, held to recognized principles of 
common honesty and fair dealing. 

There is no rule established by the courts, 
more salutary than this. It neither induces 
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negligence on the part of the purchaser, nor 
leaves unguarded the interests of the munici- 
pality, any member of which may restrain the 
issue if any precedent conditions are not 
complied with. The rights of a bona fide pur- 
chaser are amply protected; but one, not an 
innecent holder, has no standing in court. 
No principle of the law more perfectly exem- 
plifies the flexibility of our system, and its 
easy application to the changing conditions of 
society. 

To make the estoppel complete, it is not 
necessary that there should be an enumera- 
tion of all the particular facts required under 
the enabling act,? but only a general recital, 
that the conditions of the law under which 
the bonds are issued are complied with, is 
necessary. Under the general recital, the 
corporation will be estopped to show a non- 
compliance with any condition required under 
the act, in any way affecting the validity of 
the bonds so issued. 

The recital of a compliance with the con- 
ditions under only one enabling act, will not 
estop the’ municipality to set up a failure to 
comply with the conditions imposed by other 
enactments!" or constitutional provisions en- 
tering into the proper issue of the bonds. 
The estoppel cannot be more extensive than 
the recital, and in order that the purchaser 
be fully protected, and the estoppel complete, 
every provision, constitutional and statutory, 
imposing any prior condition should appear 
by the recitals to have been complied with. 
It was not necessary to a decision of the case 
of Commissioners vy. Aspinwall, to 
decide that the mere fact of issuing the bond 
is within itself a suflicient decision to estop 
the municipality to deny a compliance with 
The bonds in this 


supra, 


ali precedent conditions. 
case contained an express recital of regu- 
larity; but to further justify its conclusion, 
the court held that the fact of issue is such a 
decision as that the corporation will be es- 
topped to deny a compliance with all condi- 
tions necessary to the validity ofits bonds. 
There is much reason in this view of the law, 


Hech fol- 


but this position of the case has not 


Perry Co., 156 


Co., 128 U.S. 


oan Assn. ¥. 


Frankiin 


Citizens Savings & L 
7. 8. German Bank v. 
m6. 


1” National Life Ins. Co. v. Huron, 62 Fed. Rep. 778. 


692: 








lowed by the later cases, and is impliedly, if 
not expressly, overruled.!! 

In many enactments, railroad aid bonds 
particularly, one of the conditions imposed is 
that the question whether the bonds shall be 
issued be submitted to the qualified voters 
of the corporation, the assent of a majority, 
or other proportionate number of whom is 
necessary to a proper exercise of the power. 

It sometimes occurs that no election 
held, but the bonds are issued, and contain a 
recital by the authorized officers that the 
election was legally held, that a majority’ of 
the qualified voters assented to the issue, and 


is 


that in all respects the proceedings were 
regularly and legally eonducted. The Su- 
preme Court of the United States has not 


passed upon this question, put there are dicta 
which lead one to believe that this court 
would protect the bona jide holder of such 
bonds.'? It has always been peculiarly re- 
gardful of the interests of such holders and 
can reasonably extend its protection to this 
class of To many of the state 
courts!® the question has been directly pre- 
sented and differently decided upon the the- 
ory that the failure to hold an election is a 
want of power and not a mere irregularity in 
the exercise of a power otherwise conferred. 


eases. 


Much may be said on either side of the question, 
but it seems that the holder of the 
ing ignorant of a failure of the corporate offi- 
cers to hold ar election, for the regular de- 


termination of the question, and 


bond he- 


having no 
convenient way of learning whether an clee- 
tion has been held, the corporation should be 
estopped to show that no election was held, 

the 
This is only one of the many facts 


and that bond was therefore illegally 
issued. 
necessary to a proper and legal exercise of 
the power, and if the holder may not safely 
rely upon a recital of this fact, where shall 
the line be drawn? ‘This is only a facet, an 
important one, it is true, but its importance 
is only an argument in favor of estoppel to 
show the illegality. 

The application of this doctrineis not unjust, 

Buchanan y. Litebfield, 102 U, S. 278-292; Corral 
Co, v. Smith, 111 U.S, 556, 

2 Northern Bank v. Porter Township, 110 U.S. 608- 
617: Bonham v. Needles, 108 U.S. 648, 

8 Steins v. Franklin Co., 48 Mo. 167; Gibbs v. 
School District, 88 Mich. 334, To the effect that the 
failure to hold an election goes to the want of power 
see Board of Education vy. Taft, 7 Ill. App. 571. 
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and does not lay upon those who compose the 
municipality an unusual burden, but requires 
only that they exereise diligence in the 
management of their corporate affairs. They 
are presumed to know the law, are in a posi- 
tion where they may easily learn the facts, 
and if the municipal officers are about to do 
that which is illegal and beyond their powers, 
it is the privilege, it is duty of the taxpayer, 
to come into court where by proper vroceed- 
ings the illegal issue can be restained. The 
recital will not estop the municipality un- 
less it is made by the properly authorized 
ollicers. The act of one whose duty is not to 
make the recital cannot bind the municipality. 
The recital must be made by one whose right 
or duty it is, expressly or impliedly, to ascer- 
tain the facts and register the recital. In 
some cases the enabling act specifies the tri- 
bunal that shail determine whether there has 
been a compliance with conditions precedent, 
selecting for this purpose, the mayor, or the 
city council, the clerk, or any other officer or 
board that may be in a position to know the 
In the absence 
it is 


facts in the particular case. 
of a specifie legislative designation, 
generally held to be the duty of the issuing 
officer or board to act in this capacity.!4 
Other cases hold that the city council may 
appoint an officer to determine whether the 
conditions imposed have been complied with. 
It is always important that the proper officer 
make the recital, for the reason, as we have 
said, that otherwise the recital will not estop 
the municipality. If the recital has reference 
toa provision other than the one under which 
the bonds are really issued the corporation 
will not be estopped to deny a compliance 
with precedent conditions necessary under 
the real enabling act, but the parties will stand 
in the position which they would have occu- 
pied had no recital whatever been made.!® 
If there was in such a case illegality in their 
issue arising out of a failure to comply with 
some material provision of the enabling act, 
this may be shown as successfully as want of 
power to issue. 
Constitutional and statutory 
venerally the of 
which « municipality may ineur,. by bond or 


provisions 


limit amount indebtedness 


otherwise, as a certain per centum of the tax- 


4 Bissell v. Jeffersonville, 24 How. 287. 
15 Gilson v. Dayton, 123 U.S. 59. 





able property within the corporate limits. 
Whether illegality arising out of a violation 
of these provisions may be shown, contrary 
to express recitals, is a question not without 
difficulty. The courts seem to draw a dis- 
tinction between a constitutional and a statu- 
tory prohibition or limitation,!® construing 
the former more strictly against the holder of 
such illegally issued bonds. When the con- 
stitution fixes the limit of corporate indebted- 
ness, the purchaser of bonds in excess of this 
limit will not be protected unless two condi- 
tions concur: first, the recital must he in- 
sufficient to inform the purchaser of the whole 
amount of the issue; and, second, it must 
clearly and expressly state that the consti- 
tutional limit has not heen exceeded.!7 In 
this case the corporation is estopped to show 
that it has exceeded the limit of corporate 
indebtedness. 

If the recital shows the whole amount of the 
issue, the purchaser is bound to determine 
for himself whether this limit has been exceeded 
and an recital in such a case 
will not estop the municipality to show that 
the bonds carry the amount of municipal in- 
debtedness beyond the constitutional limit. 
This is a very reasonable rule. Knowing the 
whole amount of the issue, and the limitation, 
which latter 1s a matter of law, by reference 
tothe assessment roll or other public record 
the purchaser may, by a simple mathematical 
calculation, inform himself of the per centum 
which the indel tedness is of the assessed value 
of the whole corporate property, and this he 
must do at his peril. 

If the statute limiting the amount of the 
indebtedness indicates that the limit shall be 
determined from the assessment roll, easily 
and equally accessible to all, not requiring 
the decision of the issuing officer because of 
his peculiar knowledge of the facts, the pur- 
chaser must learn for himself whether the issue 
is bevond such limit and may not rely upon a 
recital, leaving to the corporation in such a 
vase the defense of illegality regardless of 
the recital.!§ 

But if the record upon which the calculation 
is based, is not accessible to all, and the issu- 
ing officer is given the power to determine 


express 


16 Chaffee County v. Potter, 142 U. 8. 355, 

7 Chaffee Co. vy. Potter, 142 U.S. 355, 

8 Sherman Co. v. Simon, 109 U.S. 735; Cotton vy. 
New Providence, 47 N. J. L. 401. 


— 
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when the limit is reached, because of his pecu- 
liar knowledge of the case, the corporation 
will be estopped by the recital to shcw that 
the limit has been exceeded. 

The municipality will be estopped to deny 
even a general recital that all conditions im- 
posed by the enabling act have been complied 
with, if the bond does not show the amount 
of the entire issue, the limit of its indebted- 
ness being merely statutory.!® 

Whether the constitution or a statute fixes 
the amount of municipal indebtedness, the 
courts apply the doctrine of estoppel by 
recitals, with much reluctance, and require 
that like facts exist in either except 
when the limit is statutory, in which case a 
general recital is suflicient, while a specific 
recital is necessary if the limit is fixed by the 
constitution itself. 

GLENDA BurkrE SLAYMAKER. 


ase, 


Anderson, Indiana. 
1 Marey v. Township of Oswego, 92 U.S. 637. 
MASTER AND SERVANT—LIABILITY FOR IN- 
JURIES TO INEXPERIENCED SERVANT. 


MOUNTAIN COPPER CO. vy. PIERCE. 








United States Circuit Court of Appeals, Ninth Circuit, 
February 20, 1904. 

Where defendant directed an inexperienced servant 
to adjust a belt on a pulley shaft, without instructing 
him with reference to a collar and set serews project- 
ing from the shaft, by which he was caught and seri- 
ously injured while endeavoring to adjust the belt, 
defendant was guilty of negligence entitling plaintiff 
to recover for injuries so sustained. 

Ross, C. J.: The defendant in error was seri- 
ously and permanently injured while employed 
upon that portion of the plant of the plaintiff in 
error known as the **McDougall Furnaces,’ and, 
in en action for damages therefor, was awarded 
by a jury $15,000, for which, With costs, he was 
given judgment against the plaintiff in error. 

The McDougall furnaces were used for roasting 
ores, and were round in form, 30 feet high and 20 
feet in diameter. They were located under a 
shed roof built over posts extended from the 
ground, the roof being 60 feet above the ground. 
There were six furnaces in that battery, three on 
each side of a revolving shaft, and located 3 or 4 
feet from each cther. The shaft was 3 inches in 
diameter, 70 feet long, revolved 10 feet above the 
ground, and turned belts that operated the fur- 
naces by means of pulleys afiixed to it. On each 
sile of the shaft, running parallel with it, was a 
timber 8x12 inches. and distant 2 feet from and 2 
feet below the shaft. These timbers are desig- 
nated on the drawing ‘‘A” and “B,”’ respectively. 
Two timbers, each 12x12 inches, called **J** and 
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“Kon the diagram, extended perpendicularly 
fron the ground above the. shaft, and be ween 
the timbers A and B, leaving a space betw: en 
them of 2 feet. Extending from timbers J and K 
was a crosspieve 12x12 inches, resting upon which 
was a cast-iron bearing box, through which the 
shaft passed, and upon the shaft, immediately to 
the north of the bearing box, was a collar. This 
collar (inelnding that of the shaft) had a diam- 
eter of 7 1-2 inches, and was attached to the shaft 
by set screws that projec'ed above the collar five- 
eighths of an inch, and, of course revolved with 
the shaft. ‘The collar and set screws had been at 
the outer end of the shaft, but. according to the 
testimony of the assistant master mechanic of the 
plaintiff in error, had been removed to their loca- 
tion between the posts J and K in or er that they 
might be out of the line of danger. ‘To the south 
of the timbers between which the collar and bear- 
ing box were placed, and nearly a foot to the 
south line of the timbe:s. was a pulley, attached 
to the shaft, marked on the diagram **F.°* which 
turned a belt marked “L.°* communicat ng with a 
furnace on the east side of the shaft. About 6 
inches south of the first pulley was another pul- 
ley affixed to the shaft marked “G"’ on the draw- 
ing, which turned a belt marked **H.*’ connected 
with machinery that operated a furnace on the 
west side of the shaft. From the timber K to the 
end of the timber B was about 6 feet. Both pul- 
leys mentioned were 6 1-4-inch face and 8 inches 
in diameter. The rims of the pulleys came out 
beyond the hub,which was about 4 inebes through. 
The rate of speed tor which the mechanism was 
constructed was 250 revolutions a minute, but at 
the time of the accident in question it was running 
about 200 revolutions a minute. There was a notch 
of 4 inches cut into the timber B. through which 
the belt, 1, ran, and when in operation the top of 
the belt was about 4 inches above the top of the 
timber B. There was a 4x10-inch timber bolted on 
the north side of timbers J and K about 3 or 4 feet 
below the level of the shaft. A man going upon 
the timber A or B to adjust the belts or machinery, 
or to oil the journal or bearing box, would go up 
a ladder to timber A or B. He could then walk 
along either of those timbers, stepping over the 
belts where necessary; and, in going from one of 
them to the other, he would necessarily have to 
step over the shaft. Everybody of ordinary sen-e 
knows, and therefore the court must know, with- 
out any testimony to that effect, that the doing 
of those things when the machinery is in rapid 
motion is necessarily attended with more or less 
dinger. Up to within a few minutes of the acci- 
dent in question there was nothing wrong with 
these belts or pulleys, and the machinery wus 
running smoothly. But then the belts 
came off, and it became necessary to adjust it. 
In attempting to do so, the defendant in error 
received the injuries complained of. 


one of 


Testimony was given at the trial tending to 
show that he was not familiar with machinery, 
and, indeed, knew little or nothing about it. He 
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had been in the employ of the defendant com- 
pany for about four or five months, working at its 
Ropp furnaces, in loading cars, pushing them to 
the proper place and dumping the ore into the 
furnaces. Work having been suspended at that 
place for certain repairs, the defendant in error 
was sent by the foreman of the mine to work at 
the McDougall furnaces, where one Neil Ryan 
was already employed. The testimony of the 
defendant in error was to the effect that the fore- 
man told him to report to Ryan, and to do what- 
ever Ryan told him, whereas the testimony of 
the foreman was to the effect that his instructions 
to the defendant in error were that he should not 
undertake to do anything with the belting, gear- 
ing or other machinery. but simply to look after 
the furnaces. ‘The defendant in error had been 
at work at the McDougall furnaces for about two 
weeks when the accident happened. The foreman, 
Davis, was in and out from time to time; and on 
one Oveasion while he was there one of the belts 
came off of its pulley. when Davis told the defend- 
ant in errer to go up and put it on the pulley. 
The latter undertook to do so, but, being awk- 
ward in going up. Ryan went up instead; the 
defendant in error remaining below to assist 
Davis in putting the belt on the lower pulley. 
On that occasion, which was about a week before 
the accident in question, Ryan put the belt on the 
upper pulley while the machinery was in opera- 
tion. On the 2lst of April, 1901, one of the belts 
became unlaced, and Ryan called on the defend- 
ant in error to help him lace it. Davis, the fore- 
nian, was there while it was being laced, but left 
before the lacing was completed. When finished, 
Ryan told the defendant in error to climb up and 
put the belt on the upper pulley, and that he 
would remain below and put it on the lower one. 
The defendant in error, according te his testi- 
mony at the trial, then asked Ryan if he wanted 
the machinery stopped, to which Ryan responded: 
*-No; Mr. Bennett (the superintendent’s assis!ant) 
would give me h if he came down and found 
the machinery closed up.’? Not only was such 
statement by Ryan denied by the plaintiff in error, 
but testimony was given in its behalf that the 
only safe and proper way to put the belt on the 
pulley was first to stop the machivery. At all 





events, that was not done in the instance in ques- | 


tion, and the defendant in error undertook to ad- 
just the belt while the machinery was in opera- 
tion. He testitied that he knew nothing about 
the collar or set screws, and that neither the 
foreman nor Ryan nor any one else told him of 
their exis'ence, nor of the danger attending the 
operation, or how to perform it. While it is con- 
tended on the part of the plaintiff in error that 
both the collar and set screws could have been 
seen by the defendant in error if he had properly 
looked, it is not contended that be was told of 
their ex'stence. or of the danger attending the 
operation, or how to perform it. True it is that 
the defenda: tin error knew that it is dangerous 





to approach shafting, belting or other machinery | 


in motion. That fact not only appeared from his 
own testimony, but is a matter of such common 
knowledge that every one in his senses must be 
held to know it. Nevertheless, it is the duty of 
the master, before sending or permitting an in- 
experienced employee to perform such dangerous 
work, to instruct him how to perform it, and 
especially to inform him of any hidden, concealed 
or obscure danger. In the present case there 
were three ways in which the belt could have 
been put on its pulley, all attended with more or 
less danger if dooe while the machinery was in 
motion—one by standing on timber A, another 
by standing on timber B, and still another by 
standing on the cross-timber extending from A 
to B and reaching between the upright timbers J 
and K over the bearing box. It is insisted on the 
part of the plaintiff in error that the latter was 
an out of the way place, and that the company 
could not have anticipated that any one would go 
there to adjust a belt. Yet it was the very place 
selected by the inexperienced man for the pur- 
pose, resulting in the catching of his clothing by 
the set screws, of which he had no knowledge, 
and of the existence of which he had not been 
informed, and the mangling of his body in a 
frightful manner. 

The law, in our opinion, made it the duty of 
the plaintiff in error to inform the defendant in 
error of the collar ‘and. set screws, and how to 
perform the dangerous task, before sending or 
perimi ting him, in the course of his employment, 
to undertake it. The action of the court below, 
both in ruling upon the motion that the jury be 
instructed to return a verdict for the defendant, 
and in its instructions, was in substantial accord 
with these views. And being also of the opinion 
that we would not be justified in holding the 
verdict exces-ive in amount, in view of the ex- 
tent of the defendant’s injuries and of the evi- 
dence in the case, we affirm the judgment, 

Judgment affirmed. 


Nore.—xiability of Master to Inexperienced or 
Youthful Employee.—In employing a person of imma- 
ture years and judgment to work upon dangerous 
machinery, it is the duty of the master to see that 
such person fully understands its dangerous char- 
acter, and appreciates such dangers and consequences 
of the want of care. Hickey vy. Taafe, 105 N. Y. 26, 12 
N. E. Rep. 286; Smith vy. Irwin, 51 N. J. Law, 607, 14 
Am. St. Rep. 699. In other words, when a servant is 
inexperienced in the work at which he is placed, and 
with knowledge of the master, is exposed to a danger 
of which he is ignorant, it is the duty of the master to 
warn him of such danger; ‘and for a failure to do so, 
resulting in injury to the servant, he is liable. Reed 
y. Stockmeyer, 74 Fed. Rep. 186; Houston & T. C. R. 
R. Co. v. Strycharski (Tex.), 85 8. W. Rep. 851. Thus, 
where a servant is of such tender years as not to fully 
appreciate the dangerous character of certain ma- 
chinery which he is put to operate, it is the duty of 
the master to admonish and instruct him. Gamble v. 
Hine, 50 Hun, 604. And the mere fact that the serv- 
ant had means, by use of his eyesight to see the peril, 
will not relieve him from liability. Hill v. Gust, 55 
Ind. 45; O’Connor y. Adams, 120 Mass, 427. Thus, also. 
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an inexperienced servant, 17 years old, who is em- 
ployed to work about dangerous machinery and who 
is unacquainted with its construction or operation, is 
entitled to warning of any special danger incident to 
the work. May v. Smith, 92 Ga. 95, 18S. E. Rep. 360, 
44 Am. St. Rep. 84. 

In an action for personal injuries, where it appeared 
tkat défendant employed an inexperienced man to do 
work which was unsafe unless performed by a skilled 
workman, without cautioning him expressly as to the 
danger, it was not necessary to show further that de- 
fendant should have foreseen that an accident would 
occur, or even that it would probably occur, in order 
to hold him liable. Ryan v. Los Angeles Ice & Cold 
Storage Co., 112 Cal. 224, 44 Pac. Rep. 471, 82 L. R.A. 
§24. Noristhere any presumption of law that a minor 
over fourteen years of age, who applies for a position 
involving dangerous service, is aware of the danger, 
and needs no instruction. Atlanta, ete., R. R. v. 
Smith, 94 Ga, 107, 20 S. E. Rep. 763. Not only so, but 
an employer must keep an inexperienced employee 
out of danger. Thus, a master would be responsible 
for the failure of his superintendent to use great 
eare in restraining a young and inexperienced 
employee from exposure and risk in the operation 
of a piece of machinery to which he had assigned her. 
Augusta Factory v. Barnes, 72 Ga, 217,53 Am. Rep. 
838. Andif he neglect such duty, or give improper 
instructions, he is liable if by reason thereof injury 
results to the employee. Rummel y. Dilworth, 131 
Pa. 509, 19 Atl. Rep. 345, 17 Am. St. Rep. 827. 

Where an appliance, which is given to a servant for 
bis use, is of an unusual character, and such an 
as the ser/ant might not reasonably be expected to 
have knowledge of its dangerous character, the failure 
of the master to warn the servant is negligence, render- 
ing him liable for injury caused to the servant there- 
by. Burke y. Brown, 14 N. Y. St. Rep. 619. And in 
such the master cannot liability by 
showing that he could not have guarded against the 
danger. Gilbert v. Guild, 144 Mass, 601, 12 N. E. Rep. 
368. Nor is the duty of the master in this regard 
limited to cases of manifest imbecility. Atkins vy. 
Merrick Thread Co., 142 Mass. 481,8 N. E. Rep. 241. 

Of course there are some limitations on the general 
rule discussed in this annotation, Thus a master’s 
duty to instruct a minor -ervant as to the dangers of 
the employmentin which he is engaged, is to be meas- 
ured by the circumstances in each particular case, and 
not by the knowledge and experince of an ordinary 
youth of the same age. Keller vy. Gaskill, 9 Ind. App. 
670, 36 N. E. Rep. 308. Thus where an employer 
sets an employee, who is aminor, to do a dangerous 
work, other than that for which the minor was em- 
ployed, the employer is not liable for injuries caused 
to the minor while engaged in such dangerous work 
on the ground merely that he set him at the work, 
unless it was, under allthe circumstances of the case, 
imprudent and negligent on the part of the employer 
to set him at such work. Anderson y. Morrison, 22 
Minn. 274. 

As we have jnst observed, the obligation to instruct 
an employee, before putting bim to work, as to any of 
his duties which are dangerous, does not necessarily 
follow, as a matter of law, from his minority when em- 
ployed, his inexperience, the fact that the service is 
dangerous, and the fact that his inexperience is known 
to the employer. Atlanta, ete., R. R. v. Smith, 94 Ga, 
107. The fact of the master’s negligence must further 
appear from the circumstances of the principal case. 
The servant may have been employed in the master’s 
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service for a sufficient length of time to have acquired 
a knowledge of the machinery and its dan ers. Thus, 
a servant who had been working at a machine for two 
days and a half before the accident, and was familiar 
with the operation of the parts by which he was 


injured, cannot recover for the injuries on the 
ground that he was not properly instructed by 


his employer. Coullard vy. Tecumseh Mills, 151 Mass. 
85, 23 N. E. Rep. 731. So, also, where a servant 
was injured after he had had practical experi- 
ence for a year and a half in performance of the 
same duties as those in which he was engaged at the 
time of the accident. the master is not liable for fail- 
ure to instruct the servant in such duties. Benetield 
v. Vacuum Oil Co., 75 Hun, 209, So, also, where plaint- 
iff in an action for personal injuries done by defend- 
ant’s splitsaw was 19 years of age, had been “put on 
all kinds of machinery to run,’’ bad been employed in 
the room where the splitsaw was located, and had 
worked at the splitsaw several days before he was in- 
jured in operating it, he could not hold the defendant 
liable on the ground that he was inexperienced and 
defendant should have warned him of the danger. 
Prentiss v. Manufacturing Co., 63 Mich, 478, 30 N. W. 
tep. 109%, See, also, to same effect: N.O. & T.P. Ry. 
Co. v. Mealer, 50 Fed. Rep. 725; Fenlon v. Railroad, 
108 Mich, 284, 66 N. W. Rep. 51. 


JETSAM AND FLOTSAM. 


UNAUTIIORIZED OPERATION BY SURGEON, 


The first autherity on the question of a surgeon’s 
liability for performing an unauthorized operation 
ona patient is, we think, the decision in Pratt v. 
Davis, by the Appellate Court of Illinois, reported in 
37 Chicago Legal News, 213. This was a case in which 
a woman went toa hospital or sanitarium for some 
slight operation and afterwards returned and sub- 
mitted, as she supposed, to another of the same 
character, being deliberately deceived by the surgeon 
in this respect, while his purpose. which he executed, 
was to perform a far more serious, and, it was 
called, major operation, removing sonie of the organs 
of the body. This operation was, therefore, per- 
formed without her consent, and she was induced to 
submit by misrepresentation as to the doctor’s inten- 
tion. The dector claimed that he Cid not deem her 
“worthy”’—that is, he thought she was ‘‘unfit”’ 
informed of his purpose, and that “her mental con- 
dition was such that it was impossible to take herinto 
advisement on her own case.”’? On this state of facts, 
suit was brought by her for damages, and the doctor’s 
counsel insisted that he was justified in performing 
the operation for her good, and in failing to inform 
her of his purpose, because she was not in such a 
mental condition that she could be properly taken into 
consultation. Counsel put forth the broad proposi- 
tion that ‘‘when a patient places herself in the esre of 
a surgeon for treatment, without instructions or 
limitations upon his authority, she thereby in law 


as 


to be 


consents that he may perform such operation as in his 
bestjudgment is proper and essential to her welfare,’? 
and that ‘tthe employment of a physician or surgeon 
gives him implied license to do whatever, in the exer- 
cise of his judgment, may be necessary.”’ In con- 
testing the judgment against the surgeon, counsel 
strenuously contended that it was unjust to mulet in 
damages one who can in no view of the case have been 
actuated by any purpose other than that of using his 
best efforts in a sincere desire to heal the afflicted. 
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The court held that the judgment was right; that, 
“except in cases where the consent of the patient is 
expressed, or is implied by circumstances and occas- 
ions otherthan a mere general retainer for medical 
examination and treatment, and except, also, where 
there is a superior authority which can legally and 
rightfully dispose of the person of the patient, and 
which gives consent, asurgeon has noright to violate 
the person of the patient by a serious major opera- 
tion, or one removing an imporatant part of the 
body.”? The court also said: ‘*Under a free govern- 
ment, at least, the free citizen’s first and greatest 
right, which underlies all others—the right to the in- 
violability of his person; inother words, the right to 
himself—is the subject of universal acquiescence, and 
this right necessarily forbids a surgeon or physician, 
however skilful or eminent, who has been asked to 
examine, diagnose, advise, and preseribe (which are 
at least necessary first steps in treatment and care) to 
Violate,* without permission, the bodily integrity of 
his patient by a majer or capital operation, placing 
him under an anesthetic for that purpose, and ope- 
rating on him without his consent or knowledge.” 


The justice of this decision seems too obvious for 
reasonable dispute, Unquestionably there are sur- 
geons who assume the right to decide as to the neces- 
sity of heroic operations and of executing them with- 
out the consent of their patients in some cases. But 
this is an arrogant assumption, which probably most 
members of the medical profession would discounten- 
ance, It comes a | ttle short, indeed, of the claim 
made by some extremists in the profession that they 
ought to have the right to terminate the life of pa- 
tients when, in theirjudgment, it would be better for 
tho paticnts to die than to live. This assumption of 
the infallibility of the professional judgment in such 
matters is sacly out of harmony with the many 
astonishing recoveries of persons after recovery had 
been declared impossible by physicians. The claim 
of a right to exercise their own judgment in respect 
to operations is also given bad support by numerous 
blunders in operating under erroneous diagnosis. 

Physicians have littie love for the law generally, and 
loudly exclaim against what they think its injustice 
tothem. But the extravagance and arrogance of such 
claims as that made by the defendant in this case, of 
a right to be protected by law in mutilating the bodies 
of other persons without consent of the victims, need 
no comment, 

The court cites an English nist prius decision in 

seatty v. Cullingworth, 44 Cent. L. J. 153, which 
seems, however, to have turned, in the judge’s charge 
to the jury, chiefly on the question of fact as to the 
consent of the patient to the extent to which the sur- 
geon carried the operation. It seems to have no value 
as an authority. The decisions in MecClallenyv. Ad- 
ams, 19 Pick. 333, 81 Am. Dee. 140, and State 
v. Housekeeper, T0 Md. 162,2 L. BR. A. 587, 14 
Am. St. Rep. 840, 16 Atl. Rep. 382, are both referred 
to, but these were cases in which it was held that the 
consent of a wife to an operation upon herself was 
sufficient without any express consent of her husband. 


The amount of damages recovered in this case was 
*3.000. This was given as punitive or exemplary 
damages. Of course, in such a case the impossibility 
of proving the amount of actual damages makes such 
a recovery necessary if the patient is to have any real 
remedy, and, if any reeovery was justifiable, $3,000 
ean hardly be deemed excessive. The measure of 
damages may, however, be open to some question, as 
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the primary question of the right to recover at all can 
hardly be. 

The multiplicity of surgical operations in these 
days makes it of great importance to have a judicial 
decision on the question involved in this case.— Case 
and Comment. 


BOOK REVIEWS. 





BEALE ON FOREIGN CORPORATIONS. 

No subject of the law is increasing more rapidly in 
importance than that of foreign corporations. With 
five or six states competing for fees and business by 
offering ridiculously unsafe but attractive induce- 
ments for the organization of corporations under their 
laws, other states have been put on their guard and 
are imposing heavy restrictions on the rights of such 
corporations to do business in such states. With this 
conflict of jurisdictions, it is not surprising that cases 
should multiply and controversies increase on the sub- 
ject of foreign corporations. The profession, therefore, 
will welcoine the addition of any good work on for- 
eign corporations. Such a work has apparently been 
perfected and put upon the market by Joseph Henry 
Beale, Jr., professor of law in Harvard university. 
Considerable space has been devoted by the author to 
the statutes of the states and territories of the United 
States, and to those of Great Britain and Canada, This 
is an innovation in American legal treatises which the 
author felt to be demanded by the nature of the sub- 
ject. A knowledge of the form of statute on which 
the decision is based is necessary for an understand- 
ing of many important authorities on the law of for- 
eign corporations, and for that reason alone the col- 
lection of statutes is worth while. 

We regret to be compelled to note one serious de- 
fect, to which our attention was called by a subscriber 
who had oceasion to use the book. The criticism is of 
section 156, where quotations are made from and ref- 
erence is given to Rey. Stat. of Indiana, section 3453, 
The quotation and reference are from the statute of 
1901. In 1903, however, the legislature very materia]ly 
amended that act. Session Laws Ind. 1908, p. 226. 
The preface of Mr. Beale’s work is dated November 
10, 1904, It was, therefore, issued twenty-one months 
after this change in the Indiana law, to which it makes 
no reference. 

While the above defect is a serious one, we have 
been unable to find any others of any consequence, 
In extenuation we might say that such errors will 
sometimes creep into a book in spite of the best of 
care, but of course serve to undermine the confidence 
of the reader. Publishers, therefore, as a rule, prefer 
to hage such errors pointed out, in order that they may 
be corrected in subsequent editions; and we make this 
criticism with that purpose in view as well as in ful- 
filling our duty to the profession. 

Published by William J. Nagel, Boston, Mass. 


CORRESPONDENCE. 





JUSTICE FIELD’S LETTER TO JUDGE DOOLITTLE. 
To the Editor of the Central Law Journal: 

The following letter, in the handwriting of the late 
Mr. Justice Field, will be interesting to many lawyers 
who have suffered defeat in appellate courts by the 
opinions of the bench equally divided. Tne frankness 
and kindly tone of the letter are worthy of particular 
commendation. The letter was found by the writer 
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among the private papers of the late ex -Senator James 
R. Doolittle, of Wisconsin. DUANE Mowry. 

Milwaukee, May 27, 1905. 

WASHINGTON, Feb, 21, 1872. 
Hon. James R. Doolittle: 

My Dear Sir:—Your ietter of the 16th I received 
on Monday, and I hardly know what to write you in 
reply. I can readily understand your annoyance at a 
decision by a divided court. I think I hear you say 
any other decision would be better than that. To win 
so nearly and yet to lose so entirely, and without hear- 
ing the grounds of the decision, is enough to test the 
virtue of christian resignation, if one has it. 

Of course, you are (at) liberty to file a petition for 
a rehearing, but under the rules controllirg such pe- 
titions its fate will depend upon those whose vote was 
for the aftirmance of the judgment, as that result fol- 
lowed from the equal decision among the judges. If 
any one of those should be convinced by the argument 
in your petition, a rehearing would be granted, of 
course, otherwise not. Those who voted for a re- 
versal of the judgment will have no voice on the peti- 
tion. 

A case from Chicago, in which Mr. Fuller was coun- 
sel, wa’ affirmed at the present term by a divided 
court. and a petition for rehearing filed by him is now 
in the hands of one of the judges under consideration. 

You are quite right in supposing that the statute of 
limitations was the point of difficulty in the case. 

Please present my kind regards to Mrs. Doolittle 
and to Miss Sarah and Miss Mary, and believe me to 
be always your friend and obedient servant, 

STEPHEN J. FIELD. 


HUMOR OF THE LAW. 

A lawyer who was rather rusty on chancery proce- 
dure, filed a bill for his fair client to obtain a divorce 
from her husband. Before the case was at issue, his 
client, the complainant, died. When the case was 
called for submission, he arose and said: 

**May it please your honor, I desire to suggest the 
death of the complainant and move to revive in the 
name of her administrator.” 
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1. ACTION—Petition—Tort or Contract.—Where a pe- 
tition can be construed as a suit in contract or an action 
for a tort arising out of contract, the latter construction 
will be adopted.—Central of Georgia Ry. Co. vy. Chicago 
Portrait Co,, Ga., 49 8S. E. Rep. 727. 

2 ADJOINING LANDOWNER—Agreement to Maintain 
,artition Fences.—The validity of an obligation of adjoin- 
ing owners to maintain a fence against their stock is not 
affected by the fact that they do not muintain a lawful 
fence under the statute.—Collins v. Cochran, Ga., 49 8. 
E. Rep. 771. 

3. ADVERSE POSSESSION—Prescription—Character and 
Extent of User. —A right of prescription is limited by the 
character and extent of the user during the period requi- 
site to acquire the right.—Chessman v, Hale, Mont., 79 
Pac. Rep. 254. 

4 AGRICULTURE—Regulating Sale of Seed Cotton.— 
The state may regalate the sale of seed cotton, and fix a 
punishment on the person who buys in violation of the 
Statute.—Bazemore v. State, Ga., 49S. E. Rep. 701. 

5. ANIMALS—Partition Fences.—Where there has been 
no legal division of a partition fence, the Cwner of ani- 
mals which escape onto aujoining land is liable for the 
damages dove by them.—De Mers vy. Rohan, lowa, 102 
N. W. Rep. 413. 

6. ANIMALS—Regulation by State.—The keeping of live 
stock is under the police regulation of the state, which 
extends over the public lands of the United States within 
its limits.—Spencer v. Morgan, Idaho, 79 Pac. Rep. 459. 


7. APPEAL AND ERROR—Default Judgment—Review.— 
Where ajudgment recites that itis entered on legal 
proof of the correctness and amount ofthe claim for 
which suit was brought, it willbe presumed on review 
that the necessary proof was before the court.—Coul- 
bourn Bros. vy. Boulton, Md., 59 Atl. Rep. 711. 


8. APPEAL AND ERROR—Election Contest.— A judgment 
for defendant inan election contest having been af- 
firmed,an appeal from ajadgment ina suit to enjoin 
defendant from interfering with complainart’s posses- 
sion of the oflice held to present an academic question, 
which would not be reviewed.—Scott v. Sheehan, Cal., 
79 Pac. Rep. 353. 

9. APPEAL AND ERROR—Error Reviewable.—The re- 
fusal of the court to strike out testimony received with- 
out objection will not be considered on appeal when the 
ruling is not assigned for error.—Carhart v. Oddenkirk, 
Colo., 79 Pac. Rep 303. 

10. APPEAL AND ErRRorn—Fraud—Weight of Evidence’ 
—A finding that fraud, claimed as a basis for equitable 
relief, has not been proven, will not be disturbed, unless 
clearly against the weight of the evidence.—Holt y. 
Murphy, Okla., 79 Pace. Rep. 265 

11. APPEAL AND ERROR—Injunction—Pendente Lite.— 
The discretion of the trial court inthe granting of tem- 
porary injunction pending the determination of the ac- 
tion will not be reviewed, unless aclear abuse is shown. 
—Shields v. Johnson, Idaho, 79 Pac. Rep. 394. 

12. APPEAL AND ERROR — Instructions — Review.— 
Where the transcript does not contain the evidence, the 
judgment will not be reversed on the ground that the in- 
structions were erroneous.—Pryor v. City of Walkerville, 
Mont., 79 Pac. Rep. 240. 

13. APPEAL AND ErroR—Judgment Roll—Questions 
Covsidered.—Where an appeal is taken on judgment 
roll alone, only error appearing onthe face thereof is 
available to effect a reversal.—Miller & Lux vy. Enter- 
prise Canal & Land Co., Cal , 79 Pac. Rep. 429. 

14. APPEALAND ERROR—Record—Bill of Exceptions. 
—A disallowed amendment to a petition cannot be con- 
sidered, unless set forth in the bill of exceptions or an- 
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nexed thereto.—Ponder v. Quitman Ginnery, Ga., 49 S. 
E. Rep 746. 

15. ATTORNEY AND CLIENT—Liability of Client for Act 
of Attorney.—A client, having placed a claim in the 
hands of his attorney for collection, held liable for dam- 
ages sustained by the latter’s wrongful act in causing an 
execution onajudgment recovered to be issued and 
levied in violation of the stay.—Barber v. Dewes, 91 N. 
Y. Supp 1059 

16. BAILMENT—Piano—Action for Rent.—In an action 
for the rent of a piano, where there was no evidence as 
to its condition, nor as to value of its use, it was error 
to direct a verdict for plaintiff for a specified sum.— 
O'Donnell v. Wing & Son, Ga , 49 S. E. Rep. 720. 

17. BANKRUPTCY—Debts Discharged —A judgment for 
co:ts ina criminal prosecution is not a debt ‘due as 
taxes” levied by the state, within the exception in 
Bankr. Act,§17, and is satisfied by discharge of the 
judgment debtor in bankruptcy.—Olds v. Forrester, 
Iowa, 102 N. W. Rep. 419, 

1s. BANKRUPTCY — Waiver of Homestead.—Pending 
bankruptcy proceedings, the holder of a note containing 
a waiver of homestead mustenforce his rights arising 
from the waiver in equity —Hudson v. Lamar, Taylor & 
tiley Drug Co., Ga., 49S. E. Rep. 735. 

19. BENEFI’ SOCIETIES—Venue of Cause of Action.— 
The venue of a cause of action on a certificate of mem- 
bership of a fraternal association is the county of the 
member’s residence at the time of his ceath.—Hilde- 
brand v United Artisans, Oreg., 79 Pac. Rep. 347. 

20 BILLS AND NOTES—Bank’s Right to Proceeds from 
Deposited Draft.—Where the payee of a draft deposits 
the same with a bank and receives credit therefor, the 
proceeds of the draft belong to the bank.—T.S Reed 
Grocery Co. v. Canton Nat. Bank, Md., 59 At). Rep. 716. 

21. BILLS AND NoTES—Directing Verdict.—Ina suit by 
the indorsee of a note against a maker, where defendant 
failed to show that the consideration had failed, it was 
not error to direct a verdict for plaintiff.—Gould v. 
Small, Ga., 49 8. E. Rep. 723. 

BROKERS — Sales on Margins.—In purchase and 
sale of stocks on margin through brokers, sufficiency of 
notice of sale by broker for failure to deposit margin 
held to depend on rules of stock exchange, in the ab- 
sence of special ugreement.—Ling v. Malcom, Conn., 59 
Atl. 


99 


tep. 698. 

23 BROKERS—Sales— Time Limit.—Broker held not 
entitled to commission for procuring purchaser subse- 
quent to expiration of time limit.—Ropes v. John Rosen- 
feld’s Sons, Cal.,79 Pac. Rep. 354. 

24. BUILDING AND LOAN ASSOCIATIONS—Insolvency— 
Discharge of Member's Liability —Member of building 
and loan association held relieved from further per- 
formance of his contract by the associaucn’s insolvency 
and the sale of his property on foreclosure.—Bertin v. 
Fallon, 91 N. Y. Supp. 1037. 
25. CARRIERS—Injuries to Passengers.—In an action 
against astreet railway for injuries to a passenger, a 
to charge on contributory negligence in step- 
ping from «a moving car held pr »perly refused.—Cody 
vy. Duluth St. Ry. Co., Minn., 102 N. W. Rep. 397. 

a”, CARRIERS—Injury to Passenger.—In an action for 
injuries to a passenger, the jury could consider whether 
plaintiff knew when he went on the lower step of the 
ear. that the point for alighting had notbeen reached.— 
Macon & B. Ry. Co. v. Anderson, Ga , 49 8. E. Rep. 791. 

27. CARRIERS—Tickets—Time Limit.—A railroad may 
limit the time within which a ticket sold at reduced 
rates may be used.—Elliott v. Southern Pac. Co., Cal., 79 
Pac Rep. 420. 

28. CARRTERS—Tort for Conversion—Agreed Valuation, 
—In tort againsta carrier for conversion of goods con- 
signed, the carrier cannot lessen his liability by setting 
up the agreed valuation.—Central of Georgia Ry. Co. v. 
Chicago Portrait Co., Ga., 498. E. Rep. 727. 

29, CONSPIRACY — Escape of Convicts. —Under Pen. 
Code, § 105, if defendant and others conspire to escape, 
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some of whom were imprisoned for a term less than life, 
such a conspiracy and escape is a crime, though defend- 
ant was serving a life sentence.—Peuople v. Wood, Cal., 
79 Pac. Rep. 367. 

30. CONSTITUTIONAL LAW—City Ordinance — Public 
Meetings.—A city ordinance, declaring it unlawful to 
hold public meetings in the streets without the consent 
of the municipal authorities, held not unconstitutional 
as restricting the liberty of speech.—Fitts v. City of At- 
lanta, Ga., 49S. KE. Rep 793. 

31. CONSTITUTIONAL LAW — Ejectment — Penalty for 
Violating Rule of Court.— Judgment in ejectment as 
penalty for failure to comply with rule of court held re- 
pugnant to constitutional inhibition against deprivation 
of property without due process of law.—Meacham vy. 
Bear Valley Irr. Co., Cal.,79 Pac. Rep. 28}. 


32. CONSTITUTIONAL LAW—Herding end Grazing Cattle, 
-—-Rey. St. 1687, §§ 1210, 1211, forbidding the herding and 
grazing of sheep within two miles of a residence, is not 
unconstitutional as denying the equal protection of the 
law and depriving the owners of the sheep of their prop- 
erty without due process of law.—Spencer v. Morgan, 
Idaho, 79 Pac. Rep. 459. ¥ 

38. CONSTITUTIONAL LAW—Illegal Arrest.—If defend- 
ant begins an unlawtul arrest, having provoked the 
necessity. he would be guilty of murder if he took the 
life of the party legally resisting illegal arrest.—Cole- 
man vy. State, Ga., 49 8. E. Rep. 716. 


34. CONSTITUTIONAL LAW—Increase of Punishment on 
Subsequent Convictions.—Sentence for crime after trial 
under Pen. Code, §§ 666, 988, 1158, concerning increase of 
punishment for previous convictions, held not a depri- 
vation of liberty without due process of law within inhi- 
bition of Const. U. S. Amend., art. 14.—People v. Cole- 
man, Cal., 79 Pac. Rep. 282. 

35, CONSTITUTIONAL LAW—lLegislative Powers—Mu- 
nicipal Corporations.—Const., art. 4, § 1, held to vest all 
the legislative power of the state in the senate and 
assembly, not expressly prohibited to the legislature or 
conferred on some other body.—Sheehan vy. Scott, Cal., 
79 Pac. Rep. 350 

36. CONSTITUTIONAL LAW—Police Power—Regulating 
Common Occupations.—Under the police power, Civ. 
Code 1595, § 5734, laws may be passed for regulating 
common occupations which afford peculiar opportunity 
for fraud.—Bazemore v. State, Ga., 49 8. E. Rep. 701. 


37. CONTEMPT—Writ of Supervisory Control.—Where a 
petition to punish S for contempt in violating a decree 
was demurred to, whether the decree was sustained by 
the pleadings and evidence could not be considered on 
the demurrer —State v District Court of Third Judicial 
Déstr.ct for Deer Lodge County, Mont., 79 Pac, Rep, 319. 

38. CONTRACTS—Action for Price of Services Rendered. 
—In an action for the price of information given to en- 
able defendants to locate certain timber claims, a wit- 
ness held properly permitted to state what was said 
between the parties on the day of the alleged agree- 
ment.—Cummings v. Weir, Wash.,79 Pac. Rep. 487. 


39. CONTRACTS—Commissions—Accounting.— Where an 
agent for the sale of land entcred into an agreement 
with athird party to effect a sale for an agreed portion 
of the agent’s commission, such promises are mutual,.— 
Barnett v. Block, Minn.,102 N. W. Rep. 390. 


40. CONTRACTS — False Representations. — The non- 
mineral affidavit filed by plaintiff in making his 
homestead entry does not prevent his suing defendant, 
whom he had employed to locate him on public land, 
for false representations in relation to such location, 
where plaintiff testified that he made such affidavits re- 
lying on the representations made by defendant.— David 
v. Moore, Oreg., 79 Pac. Rep. 415. 

41, CONTRACTS—Survival as Against Estate.—A contract 
by one party to publish and deliver books to the other, 
with an agreement by the other to pay therefor, survives 
against the estate of the latter party.—Allen v. Confed- 
erate Pub. Co., Ga., 49 §. E. Rep. 782. 
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42, ConTRACTS—Tender After Action Brought.—Where 
plaintiff alleged performance, and damages by defend- 
ant’s neglect in performing his part of the contract, he 
cannot recover on proof of part performance and in- 
ability to perform by defendant’s default.—Young v. 
Stickney, Oreg., 79 Pac. Rep. 345. 

43. CONTRACTS—Validity.—A contract between a bank 
and a manufacturer, whereby the bank was to advance 
to him certain money, but the manufacturer was not 
bound to accept it unless he found it necessary, held un- 
ilateral —Swindell & Co. v. First Nat. Bank, Ga., 49 8. E. 
Rep. 673. 

44. CORPORATIONS—Action on Corporate Bonds—Attor- 
ney’s Fees.—In an action on corporate bonds, in the ab- 
sence of any allegation and proof of an agreement to 
pay counsel fees, such fees cannot be awarded.—Dame 
v. Cochiti Reduction & Improvement Co., N. M.,79 Pac. 
Rep. 296. 

45. CORPORATIONS— Contracts—Power of Superintend- 
ent.—A superintendent of a corporation has apparent 
authority to contract for the corporation, chartered to 
manufacture lumber, under which the other party is to 
haul logs to be sawed into lumber.—Minnesota Lumber 
Co. v. Hobbs & Livingston, Ga., 49 S. E. Rep. 783. 


46. CORPORATIONS — Directors — Misappropriation of 
Funds.—Stockholders who took no partina meeting and 
did not vote their stock either in person or by proxy are 
not estopped to complain of an unauthorized act on the 
part of the directors ratified at such meeting.—McCon- 
nell v. Combination Min. & Mill. Co., Mont., 79 Pac. Rep. 
248. 

47. CORPORATIONS — Insolvency — Misappropriation of 
Assets.—A receiver of an insolvent corporation, the 
property of which has been fraudulently divided among 
its stockholders, held a proper party to sue such stock- 
holders for the creditors’ benefit.—Mitchell v. Jordan, 
Wash., 79 Pac. Rep. a1. 

48. CORPORATIONS — Insolvency — Unpuid stock.—The 
levy of an assessment on corporate stock, which was uft- 
erwards rescinded, did not commence the running of 
limitation, so as to prevent the enforcement of a subse- 
quent assessment.—Union Sav. Bank v. Leiter, Cul., 79 
Pac. Rep. 441. 

49. CORPORATIONS—Liability for Negligent Acts.—A 
corporation, whether membership or stock, is bound to 
exercise reasonable care to employ competent and skill- 
ful agents, employees and contractors.— Kllsworth v. 
Franklin County Agricultural Soc., 91 N. Y. Supp. 1040. 


50. CORPORATIONS—Notes—Setting Aside.— Corporate 
notes executed by the directors to a bank cannot be set 
aside for fraud or any other reason in an action by 
stockholders against the directors to which the bank & 
not a party.—McConnell y. Combination Min. & Mill. Co., 
Mont., 79 Vac. Rep. 248. 

51. CORPORATIONS — Promoters — Compensation, — 
Where promoters of a railroad agree to render, without 
compensation, their personal services, and acting under 
agreement, cannot exact pay therefor from the railway 
corporation receiving the benefit thereof.—Powell v. 
Georgia F. & A. Ry. Co., Ga., 49 8. E. Rep. 759. 

52. CORPORATIONS—Scrip Dividends—When Payable. 
—Scrip dividends of a corporation, reciting that they 
were payable at the pleasure of the corporation, were 
payable within a reasonable time; and, when some had 
been paid, all were payable.—Billingham v. E. P. Glea- 
son Mfg. Co., 91 N. Y. Supp. 1046. 

53. Costs—Taxing—Attorney’s Fee.—An attorney’s fee 
is no part of the taxed costs, except the appearance fee, 
unless there 1s some special statute authorizing it.— 
Hamilton vy. Trundle, Md., 59 Atl. Rep. 719. 


54. CourRTs—Act Establishing City Court.—A recital in 
an act establishing a city court in a named city, when 
the municipality is in fact a town, is not binding on the 
courts.—White v. State, Ga., 49 S. E. Rep. 715. 


55. CRIMINAL EvIDENCE—Letters Showing Intent to 
Rape.—On a prosecation for assault with intent to com- 








mit rape on a female under the age of consent, evidence 
of letters written to others held admissibic on the ques- 
tion of intent.—State v. Sheets, lowa, 102 N. W. Rep. 415. 


56. CRIMINAT. LAW—New Trial—Discretion of Court.— 
A new trial ina criminal case for newly discovered evi 
dence isin the discretion of the trial court, and its action 
will not be reversed unless clearly wrong.—Van Meer v. 
Territory, Okla , 79 Pac. Rep. 264 

57. CRIMINAL TRIAL—Burglary.—In a prosecution for 
burglary, evidence of aconversation between certain 
others as to the disposition of the money, which the 
burglars secured, held admissible as against defendant. 
—State v. Richards, Iowa, 102 N. W. Rep. 439. 


58. CRIMINAL TRIAL—Certificate of Probable Cause.— 
On refusal of a certificate of probable cause for appeal 
by a trial judge, the person convicted is entitled to renew 
his application therefor before a justice of the supreme 
court.—People v. Collier, Cal., 79 Pac. Rep. 378. 

59. CRIMINAL TRIAL — Continuance.—Where accused 
violated a municipal ordinance in order to test its con- 
stitutionality, it was not error to refuse continuance to 
give his counsel time toinvestigate the constitutional 
question.—Fitts v. City of Atlanta, Ga., 49S. KE. Rep. 793. 

66. CRIMINAL TRIAL—Continuuance—Accused’s Physical 
Condition.—W here a motion is made for continuance be- 
cause the accused is physically unable to go to trial, 
and the testimony is conflicting, the overruling of the 
motion will not be disturbed.—Oglesby vy. State, Ga., 49 
S. E. Rep. 706. 

61. CRIMINAL TRIAL— Fraudulent Claim Against Coun- 
ty.—Proof of certain facts may lead irresistibly to the 
presuinption that a criminalact was committed.—State 
v. Adams, Idaho, 79 Pac. Rep. 398. 

62. CRIMINAL TRIAL—Harmiless Error.—Where, in a 
criminal prosecution, a witness subsequently answered 
a question similar to one to which an objection had been 
sustained, defendant was prejudiced by the error in- 
volved in sustaining such objection.—State v. Patehen, 
Wash., 79 Pac. Rep. 479. 

63. CRIMINAL TRIAL—Illegal Arrest—Waiver of Objec- 
tions.—Although the arrest of defendant on a magis- 
trate’s warrant was illegal, defendant waived all objec- 
tions to the jurisdiction by giving bail, procuring ex- 
tension, and taking change of venue without objection.— 
State v. McLain, N. Dak., 102 N. W. Rep 407. 

64. CRIMINAL TRIAL—Motion in Arrest of Judgment.— 
Where one convicted of crime moves in arrest of judg- 
ment and for a new trial, it was not error to first decide 
the motion for new trial, though the motion in arrest 
was prior to the motion fora new trial.—Williams v. 
State; Ga , 49S. EK. Rep. 689. 

65. CRIMINAL TRIAL—Service of Bill of Exceptions.— 
Where it does not affirmatively appear that service ofa 
bill of exceptions was made or waived after the certifi- 
cate of the presiding judge was attached, the writ must 
be dismissed.—Cooper vy. State, Ga., 49 8S. E. Rep. 707. 


66. Crops—Negligent Fires.—Where crops alleged to 
have been negligently destroyed by fire put out by de- 
fendant were grownon land held by complainant ad- 
versely, she was entitled to recover the value thereof.— 
Cullen v. Bowen, Wash., 79 Pac. Rep 305. 

67 DAMAGES—Failure to Loan Money.—As a rule a 
person is not entitled to damages because of a failure to 
lend as promised.—Anderson v. Hilton & Dodge Lum- 
ber Uo., Ga., 49 S. E. Rep. 725. 

68. DEAD BoDIES-—Post Mortem Examiations.—Con- 
dition of consent to examination of corpse that parts 
shall not be taken away held not violated by temporary 
removal to physician’s oftice.—Winkler v. Hawkes & 
Ackley, Iowa, 102 N. W. Rep. 418. 

69. DEDICATION—Highways—Right by User.—Where a 
common-law dedication ofa highway is asserted, evi- 
dence that the city authorities laid sidewalks, estab- 
lished a grade, and ovherwise improved it without ob 
jection, held competent.—Raymond y. City of Wichita, 
Kan., 79 Pac. Rep. 323. 
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70. DIVORCE—New Trial.—The acceptance of money by 
defendant in adivorce case under a prior decree of 
maintenance does not prevent him from assailing the 
decree of divorce on motion fora new trial.—Smith v. 
Smith, Cal , 79 Pac. Rep. 275 

71. DRAINS—Swamp Lands—Reclamation.—lroperty of 
areclamation district held not subject to sale on exe- 
eution to satisfy judgments against the district.—San 
Francisco Sav Union y. Reclamation Dist. No. 124, Cal., 
79 Pac. Rep. 374. 

72. Ks eCrMENT—KEvidence.—In ejectmont between an 
administrator and one nota privy in estate, itis crror 
to admitin evidence the application of a former admin- 
istrator for leave to sell the land of his intestate.—Lut- 
treli v. Whitehead, Ga.,49S.E Rep 691. 

73. KJ ECTMENr— Homestead Eniry, Lease, — Person mak- 
ing a homestead entry on government land, whose entry 
is contested, held entitled to judgment againsthis tenant 
and his transferee, claiming under deed from third 
party.—White v. Jolinson, Idaho, 79 Pac. Rep. 455. 

74. ELvecrriciry—Franchise—Signature of Mayor.— 
Mayor of city of fourth class held not justified in refusal 
to sign ordinance granting a franchise on the ground 
that a franchise bad been previously granted to another: 
—State v. Taylor, Wash., 79 Pac. Rep. 286. 

75. EMINENT DOMAIN—Laying Tracks Through Public 
Park.—Where, in condemnation proceedings by a rail- 
roud company, it appears it can efficiently locate its 
road between the termini without invading a cer- 
tain public park, there is no necessity warranting a 
condemnation of the taking of a portion of the park.— 
In re Milwaukee Southern Ry. Co., Wis., 102 N. W. Rep. 
401 

76. EMINENT DOMAIN—Riparian Rights.—-Equity will 
enjoin a city from taking a water supply trom a stream 
in violation of the rights of a ripariancewner.—City of 
Elberton v. Hobbs, Ga., 49S. E. Rep 779. 

77. EVIDENCE—Establishing Contract to. Sublease.—In 
an action to establish a contract to sublet held that on 
showing in pla:ntiff’s abstract that the action of the 
court excluding certain testimony could not be deemed 
erroneous.—Dawson v. Proctor, Colo.,79 Pac. Rep 303. 


78. EviIDENCE—Malicious Prosecution.—In an action 
for malicious prosecution, transcript of the docket of 
the justice court setting forth the proceedings of the 
court generally in the prosecution against the plaintiff is 
admissible.—Kerstetter v. Thomas, Wash., 79 Pac. Rep. 
290 

79. EVIDENCE—Railroads—Killing Stock.—In an action 
for killing stock, it was not error to exclude evidence of 
the engineer that he did everything in his power to stop 
the train.—Central of Georgia Ry. Co. v. Bagley, Ga., 49 
S. E. Rep. 780 

80. EVIDENCE—Testamentary Capacity.—An attorney 
who had known testator for 15 years held properly asked 
what testator’s mental condition was the day that the 
attorney drew the will, as compared with his mind as 
he knew him before.—Struth v. Decker, Md., 59 Atl. Rep. 
727. 

81. EXCHANGE OF VROPERTY—Money Had and Re- 
ceived.—The vendee of an executory contract may re- 
cover, as for money received, the value of merchandise 
turned over to apply on the price of land, on a failure of 
the vendor to comply with his agreement to convey.— 
Proctor vy. C. E. Stevens Land Co.. Minn., 102 N. W. Rep. 
395. 

82. EXECUTION—Claimant’s Bond.— Where, on levy of 
execution, a claimant made the bond payable to plaintiff 
in fi. fa , the obligors would be liable on proof that the 
officer had surrendered the property to claimant and 
that on trial it had been found subject. - Wall v. Mount, 
Ga., 49S. E Rep. 778 

83. EXECUTION—Sale—Vacation—Notice.—That notice 
of a motion to vacate an execution sale was not served 
on the purchaser held immaterial, he having transferred 
his interest to defendant, who defended the motion.— 
Bank v. Doherty, Wash., 79 Pac. Rep, 486. 














84. EXECUTION— Wrongful Levy—Measure of Damages. 
—The measure of damages fora wron. ful levy on butter 
and eggs held the difference in value thereof on the day 
they were seized and on the day they were re- 
linquished by the sheriff.—Barber vy. Dewes, 91 N. Y. 
Supp. 1059. 

85. EXECUTORS AND ADMINISTRATORS—Allowance for 
Expenditures.— An heir, though afterwards becoming 
special administratrix, held not entitled to reimburse- 
ment for expenditures in removing the executors. — 
Inre Bell’s Estate, Cal., 79 Pac. Rep 358. 

86. EXECUTORS AND ADMINISTRATORS—Family Allow- 
ance.—Where a probate judge has made a family allow- 
ance to one as the widow of the deceased, which has 
become final, he had no power to suspend the allow- 
ance without petition filed or notice given. Jn re No- 
lan’s Estate, Cal.,79 Pac Rep. 428. 

$7. EXECUTORS AND ADMINISTRATORS— Removal—In- 
competency.—On appeal from an crder settling an ex- 
ecutor’s semiannual account and revoking his letters, it 
will be presumed that proper comp: nsation will be 
allowed him on final settlement of the estate.—Jn re 
Courtney’s Estate, Mont. ,79 Pac, Rep. 317, 


§8 FALSE IMPRISONMENT—Arrest Under Invalid Judg- 
ment.—Under Civ. Code 1895, § 8852, an officer making an 
arrest under invalid judgment, imposing fine and pro- 
viding for its enforcement by labor, is not liable for ma- 
licious arrest or false imprisonment, if he attempts to 
execute the jadgment.— Williams v. Sewell, Ga., 49 8. E. 
Rep. 782. 

89. FIrE INSURANCE —Item Included by Mistake. — 
Where «a fire insurance policy covered several items, the 
fact that one item was inserted by mistake of the parties 
would not affect the validity of the contract as to other 
items.— Herzog Vv. Palatine Ins. Co., Limited, of London, 
Kngland, Wash., 79 Pac. Rep. 287. 

90. FIRE INSURANCE—Mistake in Policy.—In an action 
on a policy of fire insurance where a piano was made one 
of the items of insurance, but the record failed to show 
how it came to be included in the policy, no presump- 
tion arises that it was included by fraud.—Herzog v. 
Palatine Ins. Co., Limited, of London, England, Wash., 
79 Pac. Rep. 287 

91. FisH—Abandoned Fisheries.--Im a suit to enjoin the 
construction of atrap upon a fishing location, claimed 
to have been abandoned by the owner, plaintiff could 
not show that another than defendant was the real 
owner of the location.—Womer v. O’Brien, Wash., 79 
Pac Rep. 474. 

92, FRAUDS, STATUTE OF—Land — Acts Constituting 
Sale.—Purchase and delivery of lands to plaintiffs by 
their son, in consideration of their prior payment of his 
debts, held to constitute a sale of.lands and nota gifé.— 
Lee v. Wrixon, Wash., 79 Pac. Rep. 489. 

93, FRAUDS, STATUTE OF—Pleadings—Action to En- 
force Contract —In proceedings brought to enforcea 
contract required to be in writing, failure to allege that 
it was in writing cannot be taken advantage of by de- 
murrer.—Anderson vy. Hilton & Dodge Lumber Co., Ga., 
49S.E Rep 725, 

94. FRAUDULENT CONVEY ANCES—Reservation Showing 
Good Faith.—A conveyance of real estate in good faith 
for the use of the grantee, with the reservation of a 
benefit to the grantor, held not void as to creditors, un- 
less made with intent to defraud them.—Hunt v. Ahne- 
mann, Minn., 102 N. W. Rep. 376. 

95. GARNISHMENT—Service by Publication.— Where the 
principal defendant is not a resident of the state, service 
on him by publication is sufficient on which to base gar- 
nishment proceedings.—Holford v. Trewella, Wash., 79 
Pac. Rep. 308. 

96. HOMESTEAD— Family — What Constitutes. — The 
homestead of a man residing thereon with his adult 
daughter held exempt from judicial sale as a homestead 
of a family.—Fox v. Ralston, Iowa, 102 N. W. Rep. 424. 

97. HOMICIDE—Arrest—De Facto Marshal.- Where a 
de facto marshal was making a lawful arrest in a lawfai 
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manner, his killing by the person about to be arrested 
was murder.—McDouftie vy. State, Ga., 49 S. E. Rep. 708. 


98. HoMICIDE—Self-Defense.—One may be justified, 
evenin a sudden quarrel, in killing another in self- 
defense.—People v. Thomson, Cal., 79 Pac. Rep. 435. 

99. HUSBAND AND WIFE—Contracts of Wife —Where a 
wife contracts in herown name forthe improvement of 
her husband’s home, he is not liable, where it was not 
shown that she was his authorized agent orthathe knew 
of the work.—Thompson v. Brown, Ga., 49 8. E. Rep. 740. 


100. HUSBAND AND WIFE—Gifts.—The fact that the 
husband handed to his wife all his earnings from week 
to week from which to pay the family expenses does not 
constitute a gift to the wife of any surplus over such ex- 
penses.—Fretz vy. Roth, N. J.,59 Atl. Rep. 676. 


101. INFANTS—Contract — Ratification.—Where an in- 
fant has lost or squandered the consideration of a con- 
tract, and desires, on coming of age, to rescind, he can- 
not be required to purchase the right of reclaiming his 
own by abstractions from his estate.+Southern Cotton 
Oi1 Co. v. Dukes, Ga., 49 8. E. Rep. 788. 

102. INJUNCTION—Allegations on Information and Be- 
lief.—Where app ication for dissolving a preliminary in- 
junction is heard on the complaint and answer, it is not 
error to permit plaintiff to file an affidavit as tothe 


sources of his information and belief.--Price vy. Grice, 
Idaho, 79 Pac. Rep. 387. 
103. INJUNCTION — Cutting Timber.—Where plaintiff 


seeks to enjoin the cutting of timber on land claimed by 
him, and he hussigned a contract for its sale, itis error 
to grant an injunction.—EK. Swindell & Co. v. Saddler, 
Ga., 49 8S. E. Rep. 753. 

104. INTOXICATING LIQUORS—Il legal Sale—Indictment, 
—Where an act makes the sale of intoxicating liquor 
penal and exempts practicing physicians, itis not nec- 
essary, in an indictment for violation of the act, toallege 
that the saie was not by a practicing physician. -Oglesby 
vy. State, Ga., 49 8. E. Rep. 706. 

105. JUDGMENT—Answer—Default.—While a motion to 
set aside a judgment against the garnishee as erron- 
eously made was under consideration, the garnishee was 
not in default for failing to answer.—Averback v. Spivey, 
Ga., 49S. KE. Rep. 748. 

106. JUDGMENT—Nuisance—Acquittal—Civil Action.— 
Acquittal on a charge of construction ofa nuisance in 
a navigable stream in a justice court is no bar toa civil 
action to restrain the completion of the nuisance.— 
Small v. Harrington, Idaho, 7% Pac. Rep. 461. 

107. JUDGMENT — Res Judicata —Parties Privy —Tocon- 
stitute one the privy by estate of another, it must have 
succeeded, after the bringing of the action, to an estate 
held by the party tothe juagment.—Minnesota Debent- 
ure Co. y. Johnson, Minn., 102 N. W. Rep. 381. 





108. JUDGMENT—Suit on Account.—Where defendant 
ina suit on account is in default, under Civ. Code 1895, § 
78, plaintiff can take a verdict as if each item were 
proved by testimony.—Norman & Harrell v. Great West- 
ern Tailoring Co., Ga., 49 8. B. Rep. 782. 

109. LANDLORD AND TENANT — Lease—Live Stock.— 
Where a lease provides for the sale of the increase of 


certain live stock, one-halfofthe amount to go to the 
lessors,the lessors are entitled to receive their half 
whenever such live stock js sold.—Price v. Grice, Idaho, 


79 Pac. Rep. 387. 

110. L1ceENSES—Use of Premises for Sewer.—Village to 
which license to discharge sewage into a ‘sink hole” 
was granted held not liable for its acts prior to the re- 
vocation of the license.—Sherman Lime Co. v. Village of 
Glens Falls, 91 N. Y. Supp. 994. 

111. Lis PENDENS—Descriptionof Boundaries.—Where 
the petition gave the outside boundaries of landin dis 
pute, it was sufficient to operate as lis pendens as to 
the subsequent mortgagee ofa portion of the tract.— 
Johnson v. McKay, Ga., 49 8. E. Rep. 757. 

112. Loas AND LoGG:nG—Contract—Delay in Remov- 
ing Timber.—Under a contract whereby defendant was 


to have until a certain time to cut and remove timber 
from plaintiff’s lands, title to timber cut after the time 
limited was in the owner of the land.—Alexander vy. 
Bauer, Minn., 102 N. W. Rep. 387. 

118. LOTTERIES — What Constitutes—‘“Suit Clubs.”’— 
A suit club, whose members pay a tailor a dollar a week, 
and which holds weekly drawings, held a lottery.—De 
Florin vy. State, Ga., 49 8, E, Rep, 699. 

114 MANDAMUS—Correction of Improper Act in Quash- 
ing Jury Panel.—For the correction of the improper act 
of the district court in quashing the jury list the writ of 
certiorari and not mandamus atfords the proper remedy. 
—Heitman v. Morgan, Idaho, 79 Pac. Rep. 225 

115. MANDAMUS — Inspection — Public Records.—A de- 
mand by a private citizen on a county treasurer for per- 
mission to examine public records held too general to 
form the basis of mandamus.—State v. Reed, Wash., 79 
Vae. Rep. 366 

116 MANDAMUS Revanvass of Votes.—Where a board 
of canvassers has dissolved before performing its func- 
tions, its members may by mandamus be compelled to 
recanvass the yotes.—Morris v. Glover, Ga., 49 S. E. 
Rep. 786. 

117. MANDAMUS —Remedy Ineffectual.— Mandamus will 
not be issued where the circumstances have so changed 
since the application was made that the writ would be 
ineffectual.—State v. Superior Ccurt of Spokane County, 
Wash., 79 Pac. Rep. 483. 

118 MARRIAGE — Annulment. — Marriage by husband 
after entry of interlocutory judgment of diverce, though 
invalid, will not be set aside at suit of cither party, 
where they lived together after entry of final judgment. 
—Petit v. Petit, 91 N. Y. Supp. 979. 

119 MASTER AND SERVANT—Complafnt and Promise 
to Repair.—A section hand’s «ssumption of risk froma 
defect ina hand car held suspended by the foreman’s 
promise, on making complaint, to repuir it.— Foster v. 
Chicago, R. I. & P. Ry. Co., Lowa, 102 N. W. Rep. 422 

120 MASTER AND SERVANT— Defective Boiler.—In an 
action for death of a fireman bythe explosion of a boiler, 
evidence held to sustain a finding of defendant's negli- 
gence in failing toapply the bursting test to the boiler 
after it had been repaired.—Shea vy. Pacific Power Co., 
Cal , 79 Pac. Rep. 378. 

121. MASTER AND SERVANT — Defective Machinery.— 
Where machinery has been used with safety, a servant 
using it is warranted in acting on the assumption that 
the master will see that the machinery can be used with 
safety.—Southern Cotton Oil Co. vy. Dukes, Ga., 49 S. E. 
Rep. 788 ‘ 

122. MASTER AND SERVANT — Fire Escapes— Statutes — 
Rev. Stat., ch. 28, § 38, providing for fire escapes, is not 
applicable to a building used as a restaurant on the first 
floor, with a kitchen on the third floor, with only three 
persons thereim.—Carrigan vy. Stillwell, Me., 59 Atl. Rep. 
683. 

123. MASTER AND SERVANT — Incoiwnpetency of Fellow 
Servant.—A servant of a telephone company, killed by 
the negligence of an incompetent servant sent by the 








company to repair a defective live wire, held not to have 
assumed the risk.—Scott v. Iowa Telephone Co., Iowa, 
102 N. W. Rep. 432. 

124. MASTER AND SERVANT — Negligence — Assumed 
Risk.—In an actior by a common laborer for injuries r 
ceived by falling through a hole in the floor in the build- 
ing in which he was working, held thet piaintiff did not 
assume the risk.—Merril v. Pike, Minn., 102 N. W. Rep. 
393. 

125. MASTER AND SERVANT—Vice Principal—What Con- 
stitutes.—To constitute a manager of a manufacturing 
plant a vice principal, he must have the absolute man- 
agement, except as to providing safe teols and a safe 
place to work.—Ruemmeli-Braun Co. v. Cahill, OKla., 79 
Pac. Rep. 260. 

126. MECHANIC’ LIENS—Waiver by Contractor.—Con- 
tractor, who gives a surety company a bond conditioned 
to save it harmless from liability on a bond to protect 
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the owner from mechanics’ liens, waives his right toa 
lien.—Kent Lumber Co. v. Ward, Wash., 79 Pac. Rep. 485. 

127. MORTGAGES — Administrators — Sale of Land.—A 
finding that mortgaged lund belonging to an estate had 
been sold at private sale py the administrator held to 
constitute a finding that it had been sold by the admin- 
istrator under order of the court.—Gutter v. Dallamore, 
Cal.,79 Pac. Rep 383. 

128. MORTGAGES — Heir’s Interest — Effect of Sale. — 
Where land was sold in administration proceedings to 
pay debts after an heir had mortgaged his interest 
therein, the mortgagee was only entitied to a lien on the 
surplus proceeds belonging to the mortgagor in the 
hands of the administrator.—Gutter v. Dallamore, Cal , 
79 Pac. Rep. 383. 

129. MUNICIPAL CORPORATIONS—Arrest by Private Cit- 
izen.— Unless properly deputized, a private citizen can- 

‘not justify an arrest because he has in his possession a 

' warrant for the arrest.—Coleman V. State, Ga., 49S. E. 
Rep. 716. : 

b 130. MUNICIPAL CORPORATIONS — Business Tax—Trad- 
ing Stamps.—The furnishing of trading stamps by a mer- 
chant does not constitute a business subject to be-taxed, 
under charter giving authority to classify and tax busi- 
ness. —Hewin v. City of Atlanta, Ga.,49S E. Rep. 765. 

131. MUNICIPAL CORPORATIONS—Construction of Sup- 
ply Contract.—City held entitled to all the cement which 
it should order during the year at the price specified in 
a bid, and was not bound to pay the market price for ce- 
ment ordered in excess of an approximate estimate 
stated in the proposal.—National Building Supply Co. v. 
City of Baltimore, Md., 59 Atl. Rep. 726. 

132. MUNICIPAL CORPORATIONS — Hogs Running at 
Large.—Under the general welfare Clause in a city char- 
ter, the mayor and council have authority to pass an or- 
dinance that hogs shall not be allowed to run at large.— 
Crum v. Bray, Ga ,49 8S. E. Rep. 686. 

138. MUNICIPAL CORPORATIONS—Lighting Contracts.— 
A town council may contract for lighting the town for 
three years, although such period extends beyond the 
term of office of the officers executing the contract.— 
Tanner v. Town of Auburn, Wash , 79 Pac. Rep. 494. 

134. MUNICIPAL CORPORATIONS—Ordinances — Punish- 
ment for Violation. —Whatever the legislature may pun- 
ish as a misdemeanor, it may authorize a municipal cor- 
poration to punish as a misdemeanor. — Denninger v. 
Recorder’s Court of City .of Pomona, Cal.,79 Pac. Rep. 
360. 

135. MUNICIPAL CORPORATIONS — Regulation of Public 
Meetings.—A city ordinance, declaring it unlawful to 
hold public meetings in the streets without the consent 
of the municipal authorities, held not unconstitutional 
as restricting the liberty of speech.—Fitts v. City of At- 
lanta, Ga., 49 8. E. Rep. 793. 

136. MUNICIPAL CORPORATIONS—Street Improvement. 
—Where in an action to foreclose the lien of a street im- 
provement a purchaser of the land was made a party, 
but the action was afterwards dismissed as to him, he 
was not bound by a judgment that his vendor was the 
owner of the land.—Page v. W. W. Chase Co., Cal.,79 Pac. 
Rep 278. 

137. MUNICIPAL CORPORATIONS — Violation of Ordi- 
nance —A charter imposing on the mayor the duty of 
enforcing the ordinances held to authorize a warrantfor 
the arrest of one charged with violation of the ordi- 
nance.—Williams v. Sewell, Ga., 49 8. KE. Rep. 732. 

138, NAVIGABLE WATERS—Tide Lands.—A narrow strip 
of land between low- water mark and the bank of ariver, 
having no permanent situs, held not to constitute tide 
lands.—Sengstacken v. McCormac, Oreg., 79 Pac. Rep. 
412. 

189. NEGLIGENCE — Vontributory Negligence. — In an 
action for death of a person working on a scaffold un- 
derneath an elevated railrbad by a collision between a 
track and a scaffold, deceased held not guilty of con 
tributory negligence as a matter of law. — Sheridan v. 
Interborough Rapid Transit Co., 91 N. Y. Supp. 1052. 





140. NEGLIGENCE—Pleading.—Frecdom from contrib- 
utory negligence need not be alleged in a complaint for 
personal injuries.—Pryor v. City of Walkerville, Mont., 
79 Pac. Rep. 240. 

141. NUISANCE—Dust and Sand from Ginnery.—An ac- 
tion will lie for the employment by the owner of a gin- 
ning plant of a machine separating dust and sand from 
cotton, causing it to be blown into the dwelling house of 
an adjacent proprietor. — Ponder v. Quitman Ginnery, 
Ga., 49 8S. E. Rep. 746. 

142. OFFICERS—Election Contest.—The title to an office 
cannot be tried in a suit to enjoin one of two contesting 
claimants from interfering with the other’s possession of 
the office.—Scott v. Sheehan, Cal., 79 Pac. Rep. 3538. 

143. PARENT AND CHILD—Conveyance—Undue Influ- 
ence.—In an action to cancel a conveyance of an inter- 
est in land by a stepdaughter to her stepfather, evidence 
held to sustain a decree for plaintiff,on the ground of 
undue influence and insufficiency of consideration.— 
Eighmy v. Brock, Iowa, 102 N. W. Rep. 444. 

144. PARTIES —- Amendment—Action by Usee.—The rule 
in actions ex contractu that the name of the original 
plaintiff may be stricken and the cause allowed to pro- 
ceed in the name of the usee does not apply to actions 
ex delicto.—McEarchern & Co. v. Edmondson, Ga., 49 S. 
E. Rep. 798. 

145. PARTITION—Burden of Proving Prior Partition.— 
A person alleging prior partition by agreement of land 
held in common has the burden of proof.—Hurley v. 
O’Neill, Mont., 79 Pac. Rep. 242. 

146. PARTNERSHIP—Action for Services.- Where one 
of the parties to an agreement to render services is a 
firm, a member of the firm performing services is re- 
garded as having rendered them for the partnership.— 
Powell v. Georgia, F. & A. Ry Co., Ga., 49 8S. KE. Rep. 759. 

147. PARTNERSHIP—Assignment of Note.—One doing 
business under a firm name can assign a note made 
payable to him in such name.—Gardner v. Wiley, Oreg., 


‘79 Pac. Rep. 341. 


148. PARTNERSHIP—Sale of Interest.—Wheré a mother 
and son, each owning certain real estate and personal 
property, lease them one of them has a right to sell the 
property belonging to him so leased, and the purchaser 
would be entitled to all his rights therein.—VPrice v. 
Grice, Idaho, 79 Pac. Rep. 387. 

149. PLEADING—Cure of Defects.—A complaint, defect - 
ive in not stating the contract relied on with sufficient 
clearness, when not demurred to, may be cured by an 
answer setting forth matters in justification of the breach 
charged.—Carhart v. Oddenkirk, Colo., 79 Pac. Rep. 303. 

150. PRINCIPAL AND AGENT—Authority of Agent—As- 
signment of Note.—One permitting his employee to trans- 
act business on his own account in the name of a com- 
pany is estopped to deny his authority to take notes in 
his own name and transfer them.—Gardner v. Wiley, 
Oreg , 79 Pac. Rep. 341. { 

151. PROHIBITION—Administrators—Removal.—A writ 
of prohibition properly issues against-a person ap- 
pointed by the probate court as “superintendent” of 
an estate; the appointment being void for want of juris- 
diction.—Koury v. Castillo, N. M., 79 Pac. Rep. 293. 

152. PUBLIC LANDS — Homestead Entry — Subsequent 
Application.—A homestead application to enter land al- 
ready covered by a subsisting homestead entry confers 
no right whatever on the applicant.—Holt v. Murphy, 
Okla., 79 Pac. Rep. 265. 

153. PUBLIC LANDS—Prior Right to Purchase. — The 
superior court on appeal from the board of land com- 
missioners held to have no power to decide whether a 
forged paper had been substituted for an application to 
purchase tide lands filed in the land commissioner’s 
oftice.—Squire v. Sidney, Wash., 79 Pac. Rep. 469. 


154. QUIETING TITLE—Possession by Tenant.—The pos- 
session of a tenant, who accepts a written lease from 
plaintiff in a smit to quiet title, is the possession of 
plaintiff, and entitles plaintiff to maintain the suit.— 
Moran & Co. v. Palmer, Wash., 79 Pac. Rep. 476. 
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155. RAILROADS—Contract to Build Spur Track.—The 
right of a railroad company to contract to build a spur 
track to a sawmill is not restricted by any public inter- 
est.—Butler v. Tifton, T. & G. Ry. Co., Ga., 49S. E. Rep. 
763. 

156. RAILROADS—Dangerous Premises.—Where an em- 
ployee was injured by falling into a culvert in a freight 
yard while going to an engine standing over the culvert, 
evidence of the engineer that he did not know the en- 
gine was so standing was irrelevant.—Central of Georgia 
Ry. Co. v. Price, Ga., 49 S. E. Rep 683. 

157. RAILROADS—Hjectment—Right of Way.—One not 
the owner of the fee, nor claiming under such owner, 
who enters on the railroad right of way, cannot justify 
by showing that his occupancy does not interfere with 
the operation of the road.—Kansas & C. P. Ry. Co.v. 
Burns, Kan., 79 Pac. Rep. 238. 

158. RAILROAD3—Stop, Look and Listen.—The duty of 
a person approaching a railroad crossing to look is not 
complied with by looking in one direction only.—Harvey 
v. Erie R. Co., Pa., 59 Atl. Rep. 691. 

159. RAILKOADS—Use of Street.—A railroad company, 
when permitted to use a highway for transportation, 
cannot unreasonably obstruct the streets or interfere 
with travel on the street.—Atlantic & B. Ry. Co. v. City 
of Montezuma, Ga., 49 S. E. Rep. 738. 

160 RapE—Assault with Intent.— Where defendant 
was convicted of assault with intent to commitrape, 
held, the unauthorized submission of the question of 
assault and battery was barmless.—State v. Sheets, Iowa, 
102 N. W. Rep. 415. 

161. RRFERENCE — Intervention — Who Entitled. —A 
party to an action is entitled to notice of all proceed- 
ings, and may appear and protect his interests without 
obtaining leave to intervene.—Ingersoll v. Weld, 91 N. Y. 
Supp. 1037. 

162. SALES—Misrepresentations.—In order to show that 
representations have misled a party as to the quality of 
an article sold, it is necessary to allege and provean 
intent to deceive.—Holt v. Sims, Minn ,102 N. W. Rep. 
386. 

163, SALES—Title.—Where, in April, 1901, goods were 
sold on a trial order, to be returned after 20 days if un- 
satisfactory, and after being received were sold in June, 
1901, the purchaser acquired a good title.—O’Bonnell vy. 
Wing & Son, Ga., 498. EK. Rep 720. 

164. SALES—When Title Passes.—Sorting, weighing, 
and branding bales of hops, the buyer paying the bal- 
ance of the price, and the seller agreeing to haul the 
same to the station, held to constitute a complete sale 
and delivery of the hops.—La Vie v. Tooze, Oreg., 79 Pac. 
Rep. 413. . 

165. SHERIFFS AND CONSTABLES—Expenses for Keep- 
ing Attached Property.—A sheriff is entitled to an al- 
lowance for necessary expenses in keeping attached 
property until after the judgment.—Alexander v. Wil- 
son, Cal., 79 Pac. Rep. 274. 

166. SPECIFIC PERFORMANCE—Changing to Action for 
Damages —Where defendant, in a suit for specific per- 
formaace, sold the land involved, plaintiff could recover 
dumages without changing his action from equity to 
law.—Fleming v. Ellison, Wis., 102 N. W. Rep. 398. 

167. SPECIFIC PERFORMANCE—Tender of Price.—Be- 
fore equity will decree specific performance of a con- 
tract for the sale of land, there must be an unconditional 
tender of the price.—Terry v. Keim, Ga., 49S. E. Rep. 
736. 

168. STATUTES—Construction—Legislative Intent.—A 
thing within the intent of the statute is as much within 
itas if it were within the letter, and a thing within the 
letter is not within the statute if contrary to its intent.— 
Carrigan v. Stillwell, Me., 59 Atl. Rep. 683. 

169. STATUTE OF FRAUDS—Signature.—The printed sig- 
nature of the authorized agent of a vendor to a contract 
for the sale of land does not constitute a subscribing of 
the contract within the statute of frauds.—Ferguson v. 
Trovaten, Minn., 102 N. W. Rep. 373. 





170. TAXATION—Action to Cancel Deed of Tax Sale.— 
Where a tax deed is set aside for irregularity, the holder 
is entitled to a lien on the land for the taxes on account 
of which it was sold, and for any other taxes that may 
have been paid on the land subsequently. — Pain v. 
Palmborg, Colo., 102 N. W. Rep. 330. 

171. TRIAL—Instruction—Burden of Making Out Case. 
—A charge that plaintiff must make out his case to the 
satisfaction of the jury is not ground for a new trial, 
where he made no request to charge as to how such 
burden could be carried.—Powell v. Georgia, F.& A. 
Ry. Co.,Ga., 49 8S. E. Rep. 759. 

172. TRIAL—Rebuttal Testimony.—A re-examination of 
a witness, to afford him an opportunity to reply to a 
question asked of him on cross-examination, should be 
made at the conclusion of the cross-examination.—Struth 
v. Decker, Md., 5y Atl. Rep. 727. 

173. TrusTts—Power of Revocation.—A trustee’s recon- 
veyance of the property to the settler under a provision 
in the trust deed held to operate as a termination of the 
trust and of the rights of the cestuis que trust.—Schreyer 
v. Schreyer, 91 N. Y. Supp. 1065. 

174. VENDOR AND PURCHASER - Inability to Perform on 
Date Specified.—_Where a purchaser under a contract 
for the sale of real estate had knowledge of the vendur’s 
inability to perform onthe date specified, he was not 
bound to make a technical tender of performance before 
rescinding.—Primm v. Wise & Stern, Iowa, 102 N. W. 
Rep. 427. E 

175. VENDOR AND PURCHASER—Validity of Title.— 
Grantors in an option contract for the sale of real estate 
held estopped to deny the assignability of a stipulation 
therein providing that the origipal grantor should be 
the exclusive judge as to the validity of the title.—Sim- 
mons v. Zimmerman, Cal., 79 Pac. Rep. 451. 

176. WasTE— Tenant in Dower.—On petition by 
heirs at law against a dowress for alleged waste, 
praying a forfeiture of her estate or damages, held, that 
the court should have submitted both issues to the jury. 
—Roby v. Newton, Ga., 49 8. E. Rep. 694. 

177. WATER AND WATER CouRSES—Riparian Rights.— 
Amunicipality which buys land ona stream several 
miles from its limits is not entitled as a riparian owner 
to take its water for its inhabitants.—City of Elberton 
v. Hobbs, Ga., 49 8. E. Rep. 779. 

178. WATEKS AND WATER COoURSES—Use of Water— 
Riparian Owners —Where the upper riparian owner has 
lawfully used all the water of astream during certain 
seasons of each year for more than five years, he cannot 
be restrained from continuing such use.—Gutierrez v. 
Wege, Cal., 79 Pac. Rep. 449. 

179. WILLs—Construction.—Where a will discloses a 
general scheme of equality between testator’s children, 
a construction of the will which might not preserve such 
equality will be rejected, if possible.—Ridgely v. Ridgely, 
Md., 59 Atl. Rep. 731. 

180. WILLS—Ownership of Property.—In an action for 
the negligent destruction of property by fire, the will of 
plaintiff's deceased hasband held admissible as against 
defendant to show title, regardless of its validity as 
against complainant’s children.-Cullen v. Bowen, 
Wash., 79 Pac. Rep. 305. 

181. WiLLs—Who Entitled to Bill for Interpretation.— 
One who is neither executor, trustee, legatee, nor cestui 
que trust under a will cannot maintain a bill for an in- 
terpretation thereof, to ascertain the validity of adecree 
to another of the property of which he is in posses- 
sion.—Steen v. Steen, N. J., 59 Atl. Rep. 675. 


182, WITNESSES — Credibility.—Cross-examination of 
defendant, in an action for unlawfully causing a dwell- 
ing house to be set on fire, as to his personal habits, to 
affect his credibility as a witness, was improper.—Ma- 
lone v. Stephenson, Minn., 102 N. W. Rep. 372. 


183. WITNESSES—Showing Prejudice Against Accused. 
—While defendant could show that a state’s witness had 
unkindly feelings towards him, it was not competent 
to go into details.—Duffie v. State, Ga., 49 8. E. Rep. 708. 








